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Boom 327, Milis tullding,
Tueoday, May 28th, 1912, 10 -AM.

THE CHAIRMAR.- Géntlemen,'we have asked‘you to come:harefto~
day to help us in this Wator 511l which we have, after a good
deal of hard labor and careful and profound‘coneideratidn;HQOt,~‘
into the shape it is in now, We realize that there‘arevmany‘ ‘

things in it over which there can be controversy; —and we real=

ize that there ars many fhinga,in 1t which probably shouide§",
changed. We want tho héiﬁ and aid and advice ahd C6ﬁdet ofx&1l”
the people of this Staté_Who are 1ntarasted in suoh:m¢f£ _
therefofé,'wc will be veiy glad to have you také tﬁéméiil[ﬁﬁ:
tall us in what partiuulara, firat, YOu disagree,withgif’
scodnd, if there ia:anything ir it you agree W1th,wéfﬁ

very glad to hear that, but the former, of courSBinb ihk

important—- the gond things will take ocare of thamséiﬁééi

edverse oriticiom is what we are asking of you gentleme

are hers to-day. What is your wigh as’to how wa)§h 
with 1t-~ take it up .section by section and confiﬁe{oure lves
to thes-secticne as wa tagé thém un? Of éourae,.WéfWQuldfbéj
glad to ligten to your suggeetiona; changes in phfdﬁeélng!ére

of minor importance. I would suggest that they be given ﬁhé

least attention in the mattsr; it is the question of policy

which le of more importance than the mere question of phfaseolof"
gy, although, of course, that is‘important" ! E
Has anyhody any suggsstions to make in regaid ﬁC;fhﬁ
procedure? If not, we will take the Bill up, théﬁ, SéCtioﬁ_by:"
ggction, ’
Section l-- You gre familiar with that eubject;w

"Sacticn 1. Subject toivested and exieting rights, all water
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"or the use thereof, including surplus and flood waters, may
"hbe appropriated for any usaful or banefioiai purpPOss as pro-
"vided by this act und not otherwise; provided, that no water
"or the use thereof for the generation of eleetricity, or elecw
"trical or othar power, shall be appropriated for a longer per=-
"jod than forty years." |
Is thers any objecticn to that forty? The United
States allow fifty ysars row, But that is a mere queation of

secondary lmportance; ws haven't settled on that yet;

Is thsre any objabtion to the policy of that section 1 1
If there is, we would like to hear it, B

MR, KERCH: My, Chairman, rapresenting‘thé~Wa£er_ueers of E‘
San Bernardino, Riverside, and Los Angeles Counties, I would i
say, that my only suggestion in this is that the Bill through- ,
7
i

out provides for dstsrmining and rsgulating uses for bensficial

purposes, and my examination of the Bill leads ms to underatand

that that means artificial bsneficial purposes,- some use by en-
tering upon thse natural supply artificially and artificidlly
applying it; and T think there ars two natural uses of it, of
what I might term underground waters, that are not covered by
the Billwe that is, aaobrding to the decisions of our courts,
which have estavlished the riparian law as far as it exists at
the present day, There is a natural use of the water eiwjgzé
natura, as the courts say-— by perooletion, infiltration,

and subirrigaticn In riparian lands; and also there"i; a nat~
ural use by subirrigation of all cverlying lands that require no | ;
action on the part of the land ownsr, that by its mefe presence
furnishes a supply of water that he might othsrwise use in an
artificial way,. and tha} parforms all ths functions more ohsap-

1y than it could be dong by the artificial application,

2
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This mattor w1l go to the wholes Bill, and therefore

ji4e

I mention it, » ,

Qur landownere in the convention rapresenting the thraq‘
countios dewn thare azk thig: What if we are making no use -
whatever, what if cur lands are subirrigated eithsr by a stregml
or underlying watere as dafirad in the Bill, and we do not ‘
need to make any divorsicn, the water is there and furnishes
and suppliszs its own use?

Now, it -seems this i not mentioned or congidersd, _
an:d the Bill seeme to provide for the utilization by artificial
weans of all water, inecluding thess waters that are subirrigatiné;
ard natufally supplying their vagetation and crops with water,

I merely suggest this as their point of view: that the Bill

doesn't provide for it and it will come up probably for dise= .

cugaion under the diffsrent provisicns, . .
THE CHAIRMAN, What is your objection, what is your suggestion -
as tc what the Bill should say in that regard?

ME, XERCHY It is easiar to call attention to the fact of
itz owlesion than it is to supply the proper provision, We did‘
noY have time to go irtg that,

THE CHAIBMAY, $het iz the matter with your taking time to
congidar it1

MR, KEECH: I think we ehould, somewhat should, I believe’."_
It could be worked out, o

THT CHAIRMAN, With your permission, I will appoint ybu a\Qom;'
mittes of on2 to take that matter up and go into it within the
next few days. e

MR, KERCH: Unfortunatzly, I 4o not get any salary, like yours
palf,

THE CHAIRMAN, Wedthsr do we,
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MR, KEECH: I have to make my living,

THE CHAIRMAN. But you =zre rapressnting people who are very
grsatly interested in this matter. It ie easy enough to pull
down, but we would like some constructive statesmanship in
this matter as well as destructive,

MR, KEECH: Thers ar2 other thingse, I think, befors this Bill
1s finiehed, we will have them dons; and they are willing
snough to appoint me a committse to go ahead, but meanwhile
whare will I get the funds to buy the baby a shirt?

THE CHAIRMAN, Well, I am more interested in this partiocular
baby.

MR, SHORT. There is a suggestion in that ssction from which
T irnfer that it is the dssire of the Commission to have the ap-
propriation of water, in a large sense, entirely under the juw—
risdicticn of the Commisiion to be appointed under the Act,

THE CHATRMAN. Why do you hold it down to "in a large sense®?

MR SHORT, I say, 1 infer that,.

THE CHAIRMAN, But why not in all asnses?

MR, SHORT. But what I was going tc suggest is that unless
there are excaspticnal mattars‘in which T have no intersst ex—
oept what anybody would have that is familiar with the subject,
i1t has always seemed to me %tc make an absolute rule in the
State that the appropriaﬁion of water, unless in compliance with
the Act, was unlawful, would b3 an imposition on all epall and
temporary users of water, T think perhaps there couldzbe some
language in the Bill that would permit of uees from th; streams
that would not bs any sbuses, and still leave the Commission
in entire control of the main subject.

THE CHATRMAN. We debated that at great langth, and we could

fird no avenue by which we could leave an opening there, It




1 would have to be so worded, to pha best of my knowledge and
2 ability, that it would ba open to groat abuses, You havé in
3 ? mind, for instance, a man‘who desiras to go and dig a WGllkahd
4 f take a little water out of the stream to water his stoock with?
6 ; MR SHORT, Well, or he might want to irrigate a crdp in a
8 % mountain meadow from a stream, or do an indefinite number of
7 thinge-- he might want to run a little mill, or do anything,
8 ﬁ and it would appear apparently that you would probably have a
9 ¥ law that yqu~w9u1dn't enfores in a great many instances.
10 THE CHAIRMAN, Couldn't.,
. : 11 H‘ MR, CUITLE. You couldn't characterize what he does as a orim-
12 ﬁ inal offénée if he woulé take that water without applying to
13 : this Commission, only thaf he dossn't come within any law of !
14 ; the 8tate of California unless he does appropriate water un~j |
18 ¥ dar the proviaions of the Bill.
le | THE CHATRMAN. That is it.
o 17 ? MR CUTTLE. It would be gkmatter T would want a gerious disw~
E 18 & cussion of; but it is always obnoxious to ﬁy view that a lgw;
19 ﬁ whether it carries a pena;ty or not, should be so made that
’’’’ j 20 ; sverybody, as you say, prodseds contrary to law, whather ény
21 g penalty is imposed or nét; and you would aiao understand that
20 j whatever he chooses to do couldn't by any possibility give him
. ? ' 23 & any rights, and 1t would impose a graat deal of burden on the
R . 24 { Commission and & great dsal of sxpense on tha small ugers of
‘ o5 f water, so that I am unable to see any corregponding ben;fit. That
28 | is my whole idea about it, ‘
//J 27 % THE CHAIRMAN, I gee your point apparently; but the point ie
‘ /////. o8 § that there is only a oertgin amount of water and finally all
| ge | that water will bs used and should be used under the supervision
) 30 J of the State as representéd bty this Commission or a commission
|
f
] |
5 :
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or bureau of some kind. Whars it will finally end we do not
know yet; but under this provision the State authorities will
havae cognizance of what water is used, and there is but one way
to do that! as the oriminal law says, a man who does a certain
thing is guilty.

Now we come to Secticn 2, and right therse there is going
to be trouble, By the way, the Conservation Commission does
not oare who uses the water so long as it is used, either by
an appropriatior or by a riparian propristor or anybody 8lse.
We realize fully that ceriain gentlemen say that thie is entire-
ly unoongtitutional; other laws have been unconstitutional,and.
the Commission is so firmly of the opinion that this ought to
go into the Bill and that it is right that it hae put it into
the Bill, We would like to haar from you about it?

”Riparian proprietors are, for the purposes of this

"act, hereby defined to be the owners of riparian lands,, Ripar = t 

"ian land are, for the purposss of this act, defined hereby to’
"be. such lands, in continuous tracts or adjacent and cohtiguﬁi;
"ous subdivisicns, which abul upon the banks of streans and .
"are the property of the owners of the banks of said stream,
:and which naturally drain directly into the streams on the
bank of which they abut, But riparian lands passing out offtpe
" ownership or riparian proprietors in tracts or subdivisiona
"not abutting directly on the banks of streams to whicp they
®"ware riparian, or passing in such tracts or aubdivisiéns from
*the ownership of ons riparian proprietor to other owﬂerohip,
"shall thereupon cease to be considered to be riparian lands.
"And riparian lands not directly abutting on the banks of streams

"shall not be decmed or c¢onsidered to be riparian lands by reasw

"on of becoming the prop%rty of riparian proprietors, and lands

—ime
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"which have ceased to be riparian lands shall not thereafter
"be deemed to be riparisn lands".

- That we understand in general is the law is it is now.
"Riparian proprietors may, as riparian proprietors, take
"water from the stream to which their lande are riparian and
"conduct it only for useful and beneficial purpoees; and only
"upon fheir riparian lands which are riparian to the streams

"from which they take said watsr., Provided, howaver, that
"such water, after being 3o conducted, or so much of said
"water as will naturally resturn to said stream, after being so
"used, shall be allowed to raturn to the stream. Provided,
"alzo, that gach said riparian propristor desiring so to take
" and use said water ghall, within one year after having beén
*notified by ths 8tateAWatei Commission so to do, or may, in
"his discretion, at any time prior to being so notified by the
*said Commission, file with the said Commission, in writing and
"under oath and upon blaﬁks futniehed by the said Commigsion,
"a statement showing the following things; The amount of wa—
"ter, measured in sscond feet at the point of diversion, he

"is alresady taking, by appropriation or otherwise, and using
"for a bsneficial or ussful purpose upon his said riparian
"lands; also ths amount of water, measured in second feet at ]
"the point of diversion, he proposes %o take and use, as a ri—
*parian prqprietor, for a bsneficialvor ugeful purpose on his
"said riparian lands; also the source from which he préposes
"to take such water and the peint of diversion from said
“sourcs; also the particular bensficial use or purpdsa'to which
"he proposes to put said water after diverting it; also the
"correct number of aoreg.coﬁprised in the riparian lands up~

"on which he proposes to conduct and use said water. The said

G
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"notice by the said Commiasion shall be given by registered
"mail addressed to the lagt-known post-office address of the
"oaid riparian proprietor and also by publication once a weak
"for ten consecutive weeks in a newspaper of gensral circula-
"tion, published in the county or counties in which said riw
"parian lands are situated, Or, if there be no such nswspapers
"published in said county or counties, then and in that case
"said notice shall be given by publication in the same manner
"in such newspaper published in the county next adjacent to
"such riparian lands. Ths said notice by publication may, in
"the discretion of the aéid Water Commission, be addressed in
"one notice, published as above, to each and all the riaprian
"proprietors on any certain atream or branch thersof, or on any
"certain stream system or part thereof., But when said notice
"applizg to such stream system it shall be publisghed as abéve
"provided in each county in which there is situated such ripar-
"ian lands owned by the said riparian proprietors., If gaid
“statement of the said riparian propristor be not filed wifh
"ths State Water Commission within one year after said notics
"shall have been given as provided above, then and in that case
"said riparian proprietor shall be deemed to have forfeited and
"abandoned any right he, as riparian proprietor, may have had to
"the water, or the use thareof, in ths stream or streams to V
"which hie lands are riparian and concerning which he has besen
"notified by the said Commission to file his said statément.
"If, however, the riparian proprietor shall, either of his own
"motion or in pursuance of the said notice from the said Com~
"mission, file said statement as above specified and rsquired,
"then he shall, within f@ur years from the date of filing said

"statement with the said Comwiscion, complste the putting éf

-
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"the said water upon his gald riparian lands and to the said
"bensfiocial use and purpose, but in quantity not exceeding the
"amount set forth in 3ald statement to said Commission and only
"for the baneficial use or purpose specified in said statement,
"But if any riparian proprietor shall neglect or refuse to com
"plete the putting of satd water upon his said riparian lands
"and to the said beneficial use or purpose within the said four
"year, then and in that case the said riparian proprietor
*ghall bekdeemed to have forfeited and abandoned any right
"which, as riparian proprietor, he may have had to that port-
*ion of the said water hs had not put upon his said lands for
"the said useful or banéfiéial purpose, But no riparian pro-~
"prietor shall hereundsr conduct upon hie riparian lands more
"of the unappropriated water of the stream to which his lands
"Yare riparian than a proportinate share thereof calculated
"from the relative acrsage owned by him on said stresam as com~—
"pared to the total acreage of riparian lands on said stream."

MR. CUTTLE. Caloulatsd from the irrigable acreage, it would
be. He wouldn't have thz rights to ths banafits of water if
a great portion of his land was wmountainous.,

THE CHAIRMAY. That isn't riparian land,

MR. CUTTLE., It might be,
MR KEECH, I think the Supreme Courtts decision, I think this
is an attempt to follow that, I think it says "Irrigable lands®
MR SHORT. According to the definition of ths Suprems Court,
they ars lands within ths watsr-shad or contigucus to {t for
the purpose of being susceptible to beneficial irrigation.

THE CHAIRMAR. We had in our mind the riparian ownar might
want to take ths waters out for othsr than irrigable purposes;

why shouldn't he be allowsd to?
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MR. SHORT. Do I understand that the idea of the Board would
be to prohibit any othar usa.thah for irrigation?

THE CHAIRMAR. Yo,

MR CUTTLE, No, but it haa to be made undar agparate appro=-
priation; ths water has tu he appropriated for sach ssparate

usa, _

THE CHAIRMAN, The riparian propriesors, we had in wind,
should have the right to Bga thae watars for any purpose heas
wanted to taks it and use it on his land; in othar words, we
didn't want to run up against tha riparian propristor any more
than we had to,

MR 3HORT, Therz ars one or two things I want to speak about
in that section,

THE CHAIRMAN, (oontinuing reading); "And any riparian pro-
"pristor who, having conaugted wéter as herein provided upon
*hie riparian lands shall neglect, refuse or ocease, for a per-
"iod of thres succeasiva years. to put said water, or any por-
"tion thsrsof, to the bzneficiali use or purpose get forth in
"his said statament to ths said Commission, shall be deemed to
"have forfeitsd and abandoned any right hs may have had as ripe
"arian proprietor to auch portion of said watsr as he may have
"rafused, nsglected or c¢sassd to havs put to such besneficial
"use or purpose. And ths Stats Watsr Commission is hareby
"given ths power and authority and ia hersby directad and au=
"thorizesd to bring the necsusury suit or othsr proceading in
"the Suparior Court of the County ic which are situated }or the
"purposs of judicially deolaring such abandonment and forfeiture
“as are in this act menticnad, and {2 carry such suit or other

"proczading to final settluvent in the gourts of last resort.®

¢

Now, fire away.

—10~
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MR SHORT, There is ons clause thers that I think would be ocon-
ggtrary to the dssirss of the Commission, the way it is worded;
:sthat is thist "But riparian lands passing out"--

| THE CHAIRMAN, (Intg.,) Whers is that, what page and lins?

; MR SHORT. On page 1, line 16, beginning with the words I have
ﬁjuat read, "But riparian lands passing out of the ownership of
E"riparian propristors in tracts or subdivisions not abutting

- "diractly on ths banks of straams to which they were riparian,
Ev’v"or passing in euch tracts or subdivisions from the ownsrship
;”of one riparian proprietor to other ownsrship, shall thereupon
“"causs to be coneidered to be riaprian lands."

‘ The effect of that would b2 to deprive subdivisions where
ﬁthsy ceassd to abut; apparsntly whers they do not abut on any
getream or any bank of a stream they would not have any rights.
fThs practics has besn--- and i% has besn affirmed by the

ESupreme Court--- that sc long as the rights of way and the right
Hto use the water were convsyed with the land, that that subw—
 division of land could use the water. Of course, that sub-—
fdivision of land is in no position to object to any loss of nat~
gural benefite, We will take an instance where we will say a ri-
fparian ownsr would divide up a forty or fifty acre tract of

tland and sell that tract, and he would sell the right to ths buyf
ger to use the water, we will say, in a ditch, Thie land wouldn't
ﬁabut a stream and wouldn't fall within the provisions of the
;aOt, but undsr the act he would be deprivsd of using the water,
;which the Commission doss not wunt to do,

H THE CHAIRMAN. Just exactly. We considersd this language didn't
Eabrogate that act,

MR. SHORT. It would comz so nzar it I wouldn't leave it that

way.,

-] 1
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THE CHAIRMAN, Well, it ceasss %o be riparian land, but that
wouldn't say anything abbut tha right of tha ownsr to use the
water on it which has beeh coﬁveyed to him by a previous riw-
parian owner,

MR. SHORT. But suppose, if this act is passed, a man should
want to subdivide and sell off his land and convey with it the
right to ths uss of the watsr; under this act you at least
throw graat doubt as to whether that can he dons or not.

THT OHAIRMAN. ¥o, thars is a subsequent clause in here that
says that ths riparian owner shall do osrtain thingskto-get his
water; if he does that as specified, hs has the right.

MR SHORT. Yes; but suppose he has not used the watar, and
suppose nobody appropriatgs it and he wants to oconvey 1t?

THE CHAIRMAN. Yes, we agres with you on that thoroughly. In
this act there is a provision that he shall file with ths Com-
mission his intantion within one ysar after the notice 1s given
as provided in the act; and that within four years aftef-that
he shall complets the putting of the said water upon his ri-
parian lands,

MR SHORT. Hers is a clause which would have a certain effect
which I do not think i3 desired, It is this-~ it is top of
page 4, lins 2: "But no riparian propristor shall hercunder
"oonduct upon his riparian lands morz of the unappropriated
"water of the stream to which his lands are riparian than a pro-
"portinnate shars thareof caleculated from the ralativ; acreage
"ownad by him on said strsam as compared to the totalfacraage
*of riparian lands on said streams." The natural effect of
that would be that a riparian proprietor would be prohibited
from availing himsslf sven of the privilegs of appropriation,

that is to say, ha can %akes no mors water on his lands.

12w
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THE CHAIRMAN, As riparian proprietor,

MR SHORT. But it doesn't say that; it says, "no riparian
"propriztor shall hersundz2r conduct his riparian lands more
"of the unappropriated water of ths strsam to which his lands
"ar2 riparian than a proportionats share thereof calculated
"from ths relativs acreags ownsd by him on said stream as com=-
"parad to ths total acresgs of riparian lands on said stroams."

THE CHAIRMAN., But not as a riparian proprietor, but as an ap-
propriator.

MR SHORT, Of courss, if he shouldn't have the right to do
it under ths ripasrian right, it migﬁt be understood as appro-
priation, he might take it,

THE CHAIRMAN. (Reading): "No riparian proprietor shall",

MR BSHORT, Under his riparian right, I should say.

THT CHAIRMAN, Right, I think it is all right as it is.
testsesesissavevaeveses Thera is no provision, apparsntly, pro-
vided in that clause, whereby thers ia any priority of ripar-
ian ownership, or riparian claim.

THY CHAIRMAN, We do not think there is; is there such a thin g
as riparian ownership or riparian claims?

MR KEECH: For domestioc uses,

THE CHATIRMAN, Yss. I mean in a very broad sensse,

i trtieiiieriiesieese.. What I had in mind is all the lands

along the borders of a stream might not be taken up within a per-|

lod of twenty years. That being the case, would tha prior

riparianownsr havs precedsnce to the water over the appropriat-

or? _ '
b .

THE CHAIRMAN. 1 am fres to say that although I have mads a
great study of riparian rights of lands, there are a whole lot
cf things 1 do not know; What do you think about that, gentle~

men?

~1%=
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MR, SHORT. That is to say, that the Bill ought to preserve
the priority in that regard?

MR, CHAIRMAN. That ié the subject-matter,

MR. SHORT. I am always for doing that,

MR, CHAIRMAN., Is it nscsssary? Are not riparian rights all
on ths same basis except as Mr, Weach suggested, for domestic
purposas? That is taken cars of in another place here,

MR, REECH. I understand they are co-equal; the riparian
proprietors are all on the sams basis themsslves axcept as to
the domzstic usss, in which the upper riparian proprietor may
exhaust the entirs stream,

THE CHAIRMAN, That is what we understood,

“veseessaansseress I didn't quite understand it that way.

Mr. Feach says that the upper riparian ownsr claiming the right
to use all the water could put it to any use whioch he seep fit,
to the detrimont of the riparian owners below. I may be mie~
informad on that. I havs in mind some quastion that has been
involvad, ‘

THE CHAIRMAN. You have not bsen misinformed. We have been inw-
formsd that all riparian owners are co-squal and each one of
them has his right to hias propsrty, and to his proportionate
amount of water, and that the fallow abovs or below can't
touch that.

MR, SHORT. That isn't based on acrsage, of course, but on
conditions; the upper ownar cannot take mors than hia equitable;
but he may take ali of it for certain uses, and also hé may
take it first from the very nature of things.

¥R, POTTER., I understand tha law is that the riparian rights
go wi*h the land-- no question about that, The upper riparian

owneTr may use such water ag s necessary for the beneficial use
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to which he puts it, provided he turns it back into the Bame
strzam, The point that the gentleman makes, ag contsmplated
by this law, that an Upp2r riparian owner may appropriate it and
make use of the entire amount of the straam, for 2xample, and
asking where the law of riparian proprietor comes in jif he buys
land which included the same streum, he asgks whethar or not |
undsr this law the upbper riparian owner can go far appropriats
the uss of the watsr as to complstely ghut of f the lower riparian
ownar-- that is'the point,
HRI R Yes,

MR, CHAIRMAN, The intention of this Bill was to follow as

n2arly as pogsible the riparian law as laid down by the Supreme

Court of this State; howsvar, compelling the riparian ownsr

“to use the water, Furthermore, wa havs no intereat in it at

all excapt to uas that ths water ig used under the begt possible
conditions with due 8quity toward all to have any rights of any
description, It may ba that the gentleman's point ig well
taken, namély: does thia Bill ds now framed permit ong riparian
ownar to avail himself of watarg In a strzam to ths detriment
of the fellow bslow?

MR, BAUMGARTNEH. The Bill distinctly 838y8 that it cgn only
ba appropriateq in proportibn to tha acreage,

THE CHAIRMAW. Exactly,

MR, T e e, Will you take that up andg study it up a
little? '
Ceeaa. e, « We will look into it further,

THE CHAIRMAN., As far as this act ig concarned, ws want it ap-
plied to the begt interests of all, not following blindly the
precedsnt and authority o2 tha Suprama Court, bacause that

2Ven mey bs ovarriden by tha‘begiSIature.
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MR, SHORT. It seaws to me that whsre it is being provided
that a riparian proprietdr must give notice tastifying the uses
and stating that he is going to put the water on his land to
bensficial uss within a certain pariod of time, that ths Com-
mission ought to have the powar in a case where the water was
not applied and put to good usss and where dus diligence was not
shown or whers there was thes existence of a laock of demand for
the watar by ths propristor, the Commission pught to have the
power to control that, and in caszs where nacessary extend the
time, '

MR, CHAIFMAN, We put it at a time that we thought long enough.

MR, S8HORT: It would strike me this way: That in many in-
stances, the timz would be unnecsssarily long if applisd at all,
and we have got to asasume that they will; and in other instances
it would be altogzthar too short and that, for instance, suppose
a man had sixty acree of riparian land; he could very easily tell
what he was going to do with it in a year or two.

THR CHAIRMAN. Put the maximumtime long enough and allow the
Commission to give him time on that with the power to extend up
to that maximum lsngth of time,

MR SHORT, Would have ths power to extend the tims not axceadw
ing so many years. In pasaing ovsr that section, I think peIr—
haps I cught to add that I only made the suggestions that I -
thought ware all necsasary and would bs agrsed to., Many, of
course, think that Legislation should bs dirscted to thé 8 X~
peditious acquisition and datermination of riparian ownsrs and
such action ba taken, I don't baliave this bill will aécomplish
that purpose.

THE CHAIRMAN. Would you kindly glve us the bvenefit of your

ideas in writing as to hew the law should ba on that? That is
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what we are after,

MR, SHORT, Yes, sir.

MR. BAUMGARTNER, Befdre lsaving that Section 2w--1 Juat want to
8ay a word, You will recall that I have always, in a genaral way
felt that this Section should be 80 drawn as to presaerve inw-
violables the rights of the land rogardless of ownership,

MR, CHAIRMAN, We do that,

¥R, BAUMGARTNER, But it appzars to me that the point made by
Mr. Short in regard to the Sections and in regard to the Qub-
divisions, as presaented by him, I always felt that that was wrong.,

THE CHAIRMAN. That ia the law now,

MR, BAUMGARTNER: It asteill sesams to me to mix that up,

MR, SMORT, In its praasant form, T think 1t will limit it;

T do not think that ig ths infention but I think that is the
clear sffect of it,

MR. POTTER: Bo I undsrstand that the present object of the
bill is to affirm by statute that a riparian owner, by his divesgt-
ing himself of a portion of his land not adjacent to the
8tream takes away the riparian right of that; if he owns a
hundred acres bordering on a stream and sells fif%y acres to some
person who wants to uss fifty acres, that the uss of ths water
for those fifty acres touching the etrzam, would his riparian
rights be gons?

MR. CHAIRMAN. Yss,

MR. POTTRR, That holding of the Suprems Court hasg beeﬁ very
aeriously crit;oieed in othar states,

THE CHAIRMAN, In this stats also,

MR, POTTER: Yss in thi: stats gleo it is a BSdction that
would stund a good deal of criticiem,

Pereversenseveviaveaa s [owould like to ask how the Juris~

diction of th2 Commission ovar pregent riparian own2rships would
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affsct the time in which those riparian ownsrs have the right to
appropriate, or rather usz that water. As I understand the matt~—
ar, the riparian ownsrs come under the jurisdiction of the Com-
mission; they would have five ysars in which to appropriate and
uge the water.‘ I don't know whether that is an objesction or not.

TEW CHAIRMAN., It is a time 1imit, we have had to put in a
time limit.

MR, LOMBARD: Refarring to the ownsr in the foothills not ad-
jacent to ths stream! Do I understund the bill to say that the
riparian owner must come bsfors the Commission and establish his
right to the entirs one hundred acrss, and with that he can dis-
posas of fifty acres next to the stream but with that will go on
his rights? 4

. THE CHAIRMAN, The whole woika.

MR, WEILL: In rsgard to ths riparian right , in the matter of
facilitating the determination of what the value of the ri-
parianright, in case it le put to public use, your idea is %o
facilitate ths power of eminent domain, is it not?

MR, SHORT: Yes,

MR, WEILL: Would vou then have any method undsr your proposit-
ion for the taking of viparian rights for private use?

MR, SHORT: Wsll, I hav2 always doubted whether quantities of
water in this state shouldn't bz made to be rsgarded for public
uge rogardisss of the number of psraons using it,

THE CHAIRMAN: Anything further in rsgard to Section P

VR, KERCH: I am requestsed by my committes to sugpest’ that, as
to the lines bstween 15 to 21 on page U4=-- " And the 8State Water
:Commiﬂsion is hereby given the powsr and authority and is here~-
by direct2d and authorized to bring the necessary suit or other
"prooseding in tha Superiér Court of the County in which ars

"gituated for the purpoae of judicially declaring such abandon-

»-1&-
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"ment and forfsiture as ars in this act mentioned, and to carry
"such guit or other procesding %o final settlemant in the courts
"of last resort." that that should be stricken out, for thise
resasont first, it would make the Commission in that action a
litigant; it would make it pass from a judicial attitude to a
partisan attituds to take up the ocudgel againat the thsn riparian
claimants and using the pow2r of the State to judiocially determine
and torminate their rights, in some instances; secondly, that it
would foroe attention and detsrmination by judicial processes

of all vested rights in the stream., They think that would, as
Judge Short suggested, cause an amount of litigation to which

the pressnt i3 but a shadow, and that it is unnecessary., Their
visw ls that the Commission ehould remain an independent judicial
body with powers and the duty to investigate and determine fairly
and impartially as to all of thesae facts and to make such finds
ing, upon which they would act thsmselves and upon which they
would grant licenses; and then when it came to a question of those
rights, if their decision wan not accepted as final in the
matter, it could be litigatsd by the partiss themeelves without
disturbing the judicial attituds of the Commission in any way orx
rendering any more extendsd litigation than was necessary, and
leaving their findings prima facie as already provided, and would

have guch a legal and moral force with the courts that they would

be more inclined to accept anything than a governwental ime—
partial body and much more reliable than the special pleaders
that are hired by water compunie: to litigate; and they think
that that would be immensely more conducive to a pegceful,
satisfactory solution of these difficulties and-- to eliminate

that, stirike it out and you Wil] have the act as the opinion

of an impartial and eminent tritunal,

~1Gm
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My people are very sariously opposed to the present fofmyof‘if;
O0f course they might reprééent, they could represent the poﬁer
of the State, |

As I have said, my clisntsg object very seriocusly to the

Commigsion entering the courte as litigating bodies backed by

‘the Stats .

Another thing, we think that this notice_shOuld be pro-
vided for at onos, that you should give notice within aix
months ov a‘yaar‘after thi$ Act ahall take effect,

MR, WEILL, Therz is ons State legislature thut passed an]Act,
similar to this here, Webraska,

THE CHAIRMAN, Giving the Commigzion the powsr to go inte
the courfs?_ _

MR, WEILL, The duty to go into the courts and have a forfei~
ture declared of all abandoned rights. Of course, thut is to
be passed on later 6n, k e

"EHAR CﬁAiRKAN; We’have'no.iight to assume that, as a Water.
Commisesion, just somebody'representing the 8tate,

We will now take up S2c¢tion 3-- "Watar or the use of
"water which has herctofors besn appropriated, or which shall
"herzafter be appropriated, or which has been acquired under
"riperian proprietorahip, or #hich shall hereaftar bs acw-
Yquired undsr riparian proprietoreship, for one spécific purposa)

"shall not be deemed to bs appropriatod or acquired for any
"other cr different purpose, except under a separate and .dig-
"tinct appropriestion thersfore made as provided in this éct.

" And ary peraon, Tirm, association or corporation applying for

"a License to appropriate watex or the use of water phall atate
¥in ths applicatlon for sald licsnss the spsoific use to6 whioch

"it is propoesed to put suchxwater or the uge thersof, But no

20
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"appropriation shall bs made for mors than one beneficial purw—
"pose in any one appropriaticn.

MR, SHORT., Doeg that mean that it couldn't be appropriated
for those purposes?

THE CHAIRMAN, UNot at all, But there ghall be an appropria-
tion for ons of two purpcses.

MR, SHORT, Why?

THE CHAIRMAN, Doesn't that man make application for water
for ittigation purposses or for power?

MR, SHORT, The law has worked very benseficially in this
State, that water approprlated for one beneficial purpose can
be devoted to anothsr, Of courge, if you didn't want to leave
in devoted %o another purpos2 you must state so,; but to say
that a wman havinrg possessaed hinself under the law of the right
of beneficial uges of water, and if he didn't somebody elese
could coms in and he would lose that right, I very much doubt
the wisdom of it, He ought to have the right, so long as it is
put to beneficial use, For instance, in the mining rights——
you are famillar with that-- the appropriation having been
largely turned into irrigation later, and no proviesion had exw—
Isted ralative to that, and someone elae could come in and ap-
propriatsythe watar, I think that would work an injustice.

THE CHAIRMAN, We are of the opinion that the man who appro-
priatee wat2r for wuse should say what he is poing to use it
for;, that thsz intarssts of the public are now s0 grzat and
will te from now on and in the futures that it will bscome more
apparent that from now on ths appropriator should state the
exact purpose for which he approprlates water,

THE CHAIRMAN., Ssction U4 (a): "For the purpoee of ocarrying

-2
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"out the provisione of this act a stats water commission con-
"eleting of five persons iy Lereby created and sstablished.
"Thres membors of said commission oshall be appoirnted by the gOoVe—
"ernor for the term of four vears and shall consist of one en-
"ginser, ons lawyer, one husiness man; provided, howsver, that
"of the membors firat appolnted one shall ke appointed to hold
"office wuntil the firat day of January, nineteen hundred and
".oi.vvy, One until thes first aay of January, ninteen hundred
"hundrad and ......., and ore until ths first day of January,
"ninetaen hundred and.,.... The gevernor and state engineer

"are hereby made ex officic members of the spaid commission in
"addition to three members appointed by the govarnor. The com—
"missioners shall elect one of their number president ofthe
"commiszion, The appointed masmbsrs of said commisecion shall re-
"caive as compensation for sarvices rendered by them as said
"members the sum of.......... . per day for each day's service
"actually renderad and the total compensation of any one member
"shall not excasd §5,000 ver annum.

The criticism has been made in ragard to that raading that
you may louse the ssrvices of men who ara aminently qualified by
Teason of other abili‘izs, and you may lose them from ssrving
on the board, I don't thirk the commigsion is entirely set-
tled on that phase of ths situation; it may be well to leave
the matter to ths governor, the appointirg power, as to who
shall be members of the Com wmivsion, Tha Commiesion has:thought
very strongly that those cumceivsions are of 30 much impoftance
and that men should give their whole thought to tham thaﬁ the
commiseionsrs should recsive a yood big salary, but that is a
matter of policy which you have %o g0 up against the legislat~

ure with, and it is very hard to wring appropriations from
3 [+]
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legiglaturas and the governors, as I know,

"{b) Whenever a vacancy ir the gtate water commiesion
"shall occur, the governor zhall forthwith appoint a qualified
"pergon to f£ill the same for ths unexpired term. The legislature »
"by & two-thirde vote of all rombars slected to each house,
"or the governor, may remcve any one or more of said commission-—
"are from offics for dersliotion of duty or corruption or inw
"compatency {provide for sworn chargass and public hearing).

"The commiusion shall have a ssal bearing the following
"inscription: 'Water Commiscion State of California'. The seal
"shall be affixed to all suthenticatiorn of copies of records
"and to such other instruments ap the commission shall diract,
"All courts shall take judicial notice of said seal,"

There is a lot of stuff in thare that is of minor im-
portance and will probably bz reconsidsred by the Commission.
That can b2 amended at some future time,

MR, KEECH: Mr, Chairman, the committce of irrigators whom I
rapragsent was unanimously of tha opinion that thers ought to
ve at lsast thres commiesions of thrse members each for the
southern, cantral and northern porticns of the State; that the
Stste was so extendad, the work invelvsd so great in detail and
importance, and ths differsntiations of climate and water cone
ditions so marked, that thsrs ghould be, as there are three
plaoces where the'Supreme Court sgita, thrae Distriét Courts of
Appeal, that theres chould be at least thres commivsion courts;
and they wsre vary urgen® aith regard to that.,

THE CHAIFMAK. That, of course, you know, would require a comns
atitutional amendment,

MR, KEECH, They wars of th2 opinion thut if that were the

case that wus the moet advisabla method of getting at it; and

Ny
A
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as that had bsen sugg2ated by the chair, I wish to state their
view, A constitutional amandment has bzen carried ir this
State for the protection of gume; and it is their view that
their water rights are 57 inestimsbly greater value; that the
soutbern portion of ths 8%ats has practically every drop of
watar appropriated; and not only that, but they have ths under—
ground water fully or largsly explored and subjected to use,
thers ocan bs no question as to the way they have utilized waw
ter, and they prafer very much to be left where they are, or
to be left with an independsnt system rather than to be tied
up. They realize the cohditions in northern California; they
realize that thsy are antirely diffsrent, One who rides down
the gacramento Valley, as I did coming hsre, or who rides up
the San Joaquin Valley, as I have racently, must he impressed
with ths gresat diffarence in conditicns, the absolutely reverss
conditicnsi-~ down thers *he water ia all utilized; and hare
thers are millions and millions of gallons—— cubic feet per
second,-- running to wasts,

MR, WEILL, Only in Win%ar time; you don't s8e many millions
running to waste in California,.

MR, KEECH, If the Sacramento River isn't navigable from here
to Sacramento, I am very much mistaken; and if it is not of much
mora valus for irrigation, if it cannot he utilized to batter \
advantzge for irrigation than to run a few steamboats, then I
am much mistaken,

We do not want to he tiad up; we are in faver of ‘a
congtituticnal amendment; and we think w2 ars as worthy as the
birds ars of protzction.

MR, WRILL. We would hava onz membar of the Board appointed for

-2l
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each division and meat centrally at Sacramsnto three times a
year, or one tims in each divisicn,

MR, KBECH., Our commiitse thinks it required the attantion of
threz good men; they want them all on the job., But the work
ocontemplated by this saotioﬁ can't be amccomplished by three men
ir a lifetime, if thay go all over this State—— if thay would
rzmain long enough on the Santas Ana River, it would take them
ten years right there on that job,

MR, LOMBARD, Isn't thsre provision for smploying experts,
and so forth?

THE CHAIRMA¥, Yes, certainly. Then your suggaestion is to
multiply commigsions. My opinior is to get less commissions,
that this thing could bs s2ttled under one bureau canter,

MR, 3HORT. It has been the unanimous opinion in this State we
shall have less, and in the unanimous procedure we have had
more, ‘

THE COHAIRMAN, Sura. I am guilty,

MR, LOMBARD, Thres men don't have to do it.

Mr. Keech, The courts will, Gentlemen, a certain amount of
attention has to bs given te sach case in order to arrive at a
decision of the case worth anything; that has been the @xXper=
ience of the courts for generations and centuries, and that is
the way this work has got to bs handled, There is a Superior \
Court for every ccurnty in the State; the City and County of .
Ban Francisco has fourteen departmente and we have as mahy in
Los Angsles; you havs in tha District Court of Appeal three dew-
partmente and thres Judgss in sach oourt] and you have séven
Judges in the Suprsme Court, and thay are dealing it out, they
are handing out decisions on sinple cases, they hand a single

case out to sach Judge and have him report on it and have him
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draw up his conélusions, and they take it and go over it and
investigate it and approva it or disapprove it, as the case may
e, If you think it would bs effective with three men in

thie instance, go ahead and do it,

MR, WEILL, You have to make a beginning some place; if you
want mors men later on, go %tc the legislature later on.

TH® CHAIRMAN, Section R, 1if averybody is through with 8ec— -
tion 4,

.Five 13 an impertant ssction, gentiemen, and I would
ask you to follow it clowely, please?

"Section H-~ All watsr or the use of water which has been
"haretofore appropriaicd and which has not been put, or whichk
"has ceased to be put, or which may hersafter cease to be put,
"or which may hersafter be appropriated and cease to be put, to
*some usaful or beneficial purposeg, or which is not now in
"process of being pul to uséful purpose or bensficial use as
"provided in this act, with due diligence in proportion to the
"magnitude of the work mecessary properly to utilize for the
"purpose of such appropriation sueh water or such use of water,
"ig heraby declared to be unappropriated, And the state water
"commiaaion is ﬁereby authorizad, smpowered and directed to
"bring the necsssary gsuits or othsr proceadings %o have such
*water or ths use thereofl judiclally determined to be unap-
"propriated, as is in this seciion the same is declared to bs un-
"appropriatsd, and to cafry such suit or proceeding to final ad-
"judication in the courts of last report, Suoch suits or prow=
"ceedings shall be brought by the said commission in the Bu-
"parior Court of the county or counties in which said water is
"situated."

The law now declares and has declared appropriations

D B
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to be null and void unless the water under the appropriation is
put to benaficial uses; but there are a lot of fellows with
attorneys who have put a lot of water in cold storage, not for
their immediate use or for beneficial uses, but they will not
permit anyons elase to use it; and thera should lodge some-
where, either with this commiesion or with some authoritises,
the power to have that water usad for beneficial purposes and
have their appropriation or permit determined to be null and
vpid; otherwise, the c¢old storage process will continue as it
has it the past,

MR, WEILL. What is the need of deolaring a forfeiture when
the Commission has a right to grant a license for the water?
Isn't that sufficlent?

THE CHAIRMAN, No,

¥R, WEILL, After the licencve has bsen granted to another par-
ty, under other circumstances, you are making it obligatory on
all streams and declaring a forfeiture of all unappropriated
righte. It seams to wme that the general provisions of this
Act have a pgeneral effecl.

THE CHAIRMAN., The idea of the Commigsion, the idea we had was
that thers ought'to be some powsr somewhere in the Btate to go
out and make the provision, bring the provisions tc a focue and
anforce the provisions of the 1aw. It may be that it lies aim~‘
ply in that word "directad" that the Commisesion shall have thé
power to do it in ite diseration, ‘

MR, WEILL. Wouldn't that make %t discriminatory and legve the
Commission under susplicion of playing favorites?

THE CHAIRMAN, Isn't that so with regard to every distriot
attorney in this State? .

MR. WEILL. Everything tﬂat could be done by general laws
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ghould be done,

TEE CHAIRMAN. I think you are right, and it may be that that
is Just the thing that ought to be dons, |

MR, WEILL. I think that {¢ an unfortunats provision; I thought
of that Webraska law, thzt was ths flrst state that actually
put that on the statute bocks; it ie simply multiplying legis=—
laticn and it is detracting from the effect of ths decision of
the Commission,

THE CHAIEMAN, Put that in wrliting, please.

{(Mr. Weill, ¥r, Short and Mr. Keech at this point dis-
cussed the section; also discuesed the legal procedure in the
Supreme Court.)

MR, KEECH. I am satisfisd with the court myself; I think that
is ths rsason you should have. three commissions; its funotions
are to represent all the different interests of the State.

MR, BAUMGARTNER., Do you think it is possible or at all prac—
ticabla that thres commismsions exist? Would ths idea be that
the three comniissione act undsr one law, or be a separate law
each unto itself?

MR, KEBCH. It would be perfactly practicable; the question is
whether it would be politiéq

MR, BAUMGARTNER, Is it not possible the other way?

MR. KEECH, It would b2 just as practicable as the three Dis-
trict Courts of Appeal.

MR. BAUMGARTNER., They would bs under the same law?

MR, KEECH. Exactly. Thie is elmply a question of ability of
threz men to do the work or ning men,

MR. BAUMGARTNER. I understood it to be the purpose of the
three commissions to admib\ster the law differently in dif~
farant cazes as tha diffefent courts in different parts of the

\
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State.

MR. KEECH., That would be mére gimple. ’

MR. SHORT. If the water is all appropriated, what do you want
your Commission to do?.

MR. KEECH. We do not nesd any commission in southern Califor=—
nia; but we are in the same State with you and we want to make
something of the whole States we are desirous of meeting you
as far as we ocan if ws can dé any good to you without injustioe
to ourselves,

I want to say, further; that this embraces thesd un=
darground waters, théif naturéi usas; and absolutely destroys
the valus of that. '

MR. WEILL. I think thers would be no litigation there; we
cduld recall any deoisién that was not conbtitutional,

MR ... vevsnossssenesess After hearing all these remarks on
the law, I feel inclined to,aépeal for a conoiliation board‘a33  

well as a commission, Conéidéring sverything, I think we are

" only increasing the machinery‘for the lawyera to maké feee;'and'

I think we want to decrease that,

MR CHATR¥AN, That is what this Commissicn was intended to do.

MR, CUTTLE. There is one member in the south who ls oppossd bb
this water commission plan; but he says "If you will just name
this an arvitration board I am agresable to the whole thing,
just change its name."

THE CHAIRMAN. Thé only trouble in that is—— I am epeaking for
myeelf personally, non-officially. as I have often’mentionéd to
Mr., Cuttle~~ ¥ first proposed z ysar ago that the State shéuld
have the right of intervening in any sult; I was overruled in
that, that it waen't good policy. But I personally am of the

opinion that there ought to Ye some representative publio body

29
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or some way that the public should be given a voice in the set-
tlement of thess things, because that is of so much importance
to sveryrody, not dnly this zeneraticn, but all future genera-
tions-- ths matter is ao lmportant that it ought not be allow-
ed to be settled without the public in some way being represent-
ed,

MR, WEILL. Why not let the Commission represent the public in
the matter, the decision c¢f the Commission?

THE CHAIRMAN. We want some power somewhere,

MR CUTTLE, Someone who feels that he is deprived of a right
can take it into court,

MR WEILL. Anybody who ie contost with the Commission can go
into court, '

MR, LANE. I belisve that this Section 5, if it were made pre~—
veantivs rather‘than mandatory, it would ba best, .

THE CHAIRMAN, Strike out the word "directed"?

MR. LANE. GQive ths B8tate the power to step in and exercise
ite discretion, _ ‘

MR, TROWBRIDGE, I have nothing to say on that section, I
8till believe that thoss of us who ars entitled to rights are e
entitled to our day in court,

THE CHAIRMAN. May I ask those who are prssent, if anybody
has any objections to make to hand them in in writing and they
will be most gratefully received., If you will do that, that
will expedite matters for us; we feel that you gentlemsn know a
good deal about this matter and we would like to have the bene-
fit of your experience and your advice,

MR, ... ... vy Thera will be a mesting later on in the
year, Doctor? ‘

THE CHATRMAN. I don't know for sure, but it is very likely.

B
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MRO.,vvoivvvo oo o.. We can go home and think the matter over,
and then have pha whole matter discussed later on in the year,

THE CHAIRMAN, Probatly it will; I can almost state positively
it will., Anything further in regard to Section 57 Y

MR, WEILL. I would liks to suggest that possibly you are
bringing in hers the same conditions that prevail in the Interw
stufte Commsrce law and that has cauesed a great deal of fricge
tion, T would suggest that posaibly asome provision in here
would avoid that trouble, suspecially in ragard to the abandoned
rights; you would havs %o determins that.

MR. XERCH, I wish to say that 1 think itkis all right to em-
ploy the force of the Stats if nscessary under the conditions
suggested by a preliminary process or writ: but it is a very
unusual thing, even in the courts, and is required to be pre-
sentad by affidavit and bond, in order for the Commission to ax—
erciss any such power of actually intarfering. An exscution as
suggzated would be of vsry, vary doubtful legality or propriety,
No epacific execution could be issusd; it would be a judgnent
quieting title, and the only way that it could be put into efw
fective opsration would be by a suit for injunction restrain~
ing an interference and show specific title and get a speacific
rsmedy; and I do not sse how such a judgment could esver be carw—
ried into execution, \

THF CHAIRMAN. That ian't the point involvad in Section 5,

The meeting adjournad until 2 o'clock P.M.

!
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b ‘ Tuesday, May 28, 1912.
5 2 otolock P. M,

HEARING BEFORE THE CALIFORNIA STATE WATER COMMIGSION,
;tAsaemhly Roon, Milla Building, San Francisco, Califernia, upon
| a proposed "Water Commission Bill%,

Present: Commisaionsr George C. Pardee, Chairman, and
é'COmmiﬂaioners J. R, Baumgartner and Francis Cuttle.

é* MR. PARDEE: Any further objection to Bection #6?

: MR. LOMBARD: It occurs to me as to whether or not the

" Legislature would have the right to say whether certain watér
ifrights should be considered unappropristed,- and that might rend-
;%sr the whélo proposition nugatory. The ocourt might say the
Legislature had no right to pass such an Act. Would it not be

i better to prepare some system of condemnation?

: MR, PARDEE: That is the first time anybody suggested
. anything of that kind, that the Legislature should say that
the law would render rights nugatory.
H MR. LOMBARD: Would the courts not decide that rights
i had vested under the old law?

MR. PARDEE: I am not a lawyer and I do not know.
: That is the;firet time this has aver been suggested.
} MR. KEECH: Mr. Chairman, if I get the pith of the
question, it is this: It is beyond the legislative pdwer
to declare that rights shall be forfeited in certain cases.
I think that is plainly true if it really does forfeit rights
. that cannot be forfeited; but it provides for a method of

! .
! determining whether they are in exiastenoce. As I understand,
E it is primarily a guide to the commission to be valid as

soon as it may be made by legislative acts, and leave it to

|

1

l the courts to decide whether any portion of it is uncon-

| -

i stitutional. It starts out by saying * Subject to vested
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and existing rights", and I suggest it close with that same
declaration,

¥R. PARDEE: Once is snough.

¥R. LOMBARD: I believe the latter clause would govern.

MR. PARDEE: I do not think it would go that far.

MR. KEEdH: I have prepared a seotion covering riparian
rights. It should be ingserted on page 1, at the end of line

21, in the following words: "Unless the riparian character be

~ preservedby express provision in the instruments under which

they pass, or by the existence of an apparent easement for the

use of the waters of the stream upon them at the time they so

pass",- 8o it adds that to the definition, The instrument by
which they pass would be sither by dead or by partition. When
there exist ditches, and they are obviously suppliad by water
in that portion of the bed, under the rules of our ocourts the
riparian rights, or easements, or actual existence of the
ditches would preserve the riparian rights. And I think that
should bs provided for,

MR, PARDEE: All right, (Reading) "Section 6: The Siate
Water Commission is hereby authorized and. empowered to in-
vestigate, for the purposes of this Act, all stream systems,
portions of stream systems, or other sources of water eqbply,
and to take testimony in regard to the rights to water, or the
use of water, thereon or tharein, and to determine whether or
not such water or any portion thereof, or the use of said
water or any portion theresof, herstofore filed upon or ap-
propriated by any person, firm, aseocistion or gorporation,

is unappropriated. The findings and conclusione of the
Commission on questions of facts shall be prima facie oorrect,
and unless changed by judicial decres, on a suit brought in a

court of competent jurisdiction, within three ysars after the.

D
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passage of this Act, shall be conclusive."

MR. ADAMS: Why not make it the duty of the Commission to
determine what water has been appropriated. Then, it natur-
ally follows, what has not been appropriated. It would be
difficult to determine what water has not baen appropriated,

Tt is simply the point of view of attacking the thing.

MR, PARDEE: Then you want it to read like this: "And to
take testimony in regard to the rights to water or the use of
water therson or therein, and to determine whether or not such

water or any portion thereof, or the use of said water or any

portion thersof, heretofore filed upon or appropriated by any .

person, firm, association, or oorporation, is approprisated.”
You want to determine the same thing with refarence to rights
not appropriated. 8trike out the syllable "un".

¥R. LOMBARD: In order to determine what portion of such water
ie appropriated?

MR. PARDEE: Yes sir, 8trike out the syllable “un". Put it
in the positive instead of in the negative. All right. Is
there anything further regarding section #6? Strike out the
words " three years, after ths passage of this Aét" and say,
"At the pleasure of this Commission". |
MR. KEECH: It 18 useless to givebthe findings of the .
Commission the force that they cannot have as to being con~
clusive. The findinge of the COMMISSION are prima facie ocor-
reot, To be conclusive it can only be so by a judicial decree
and'due prooesas of law. A

MR. PARDEE: Due process of law is within one ysar,

¥R, KEECH: The law does not recognize time as due prooess of
law. I think it would be unconstitutional because of not

having a title. The act of procedure is, whensver you take up

a matter whioh is special and essentially a change in the
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statute of limitations, it should be met by a direct change in
the statute and leave it out of this bill., I believe the

‘atatute of limitations should be amendad so that a certain

length of time should be conclusiv¢.

¥R. PARDEE: Then you are going to wind up in oonfusion, be?
cause you would start off say by A, B, and C, and A may pass,
and B may not pass, and C may not pass, and thereby you ﬁould
be in confusion. This should be so arranged that it stands
upon its own bottom.

¥R. KEECH: Is it not really endangerihg the Bill, they have
ing authority to revoke that decision? It seems you are drag-
ging in a deformity of law instead of making it in harmony.

MR. LANE: You are proceeding to detsrmine fhe water sheds in-
volving, poesibly, a great number of rights and holders of
rights, large and small, and there is no provision here for
notice of any kind. The party simply goes ahead and makes

ite 6wn investigation, and these people being advised what they
have done, and they may have rights they have held for years
cut off without any knowledge; or any reasonable knowledge,
within one year's time, in a matter they are not expected to
have knowledge of at all. It seems to me that would breed
litigations It seems to me they would have to jump int&

court or be snuffed oute |

VR. PARDEE: All that is provided for in here.

MR. LAKRE: 8t111 they must jump into court to defend themselves.
MR. PARDEE: Provided they have any objeotion to the findings
of thes Commission. If they have not any objectiocn to the find- -
ings of the Commission, they need not go into court. If they
have notice of the findings of the Commission, why not bring

them into court as soon as possible? You have to findings of

wlfem
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the Commission determined as soon as it may be possible.

MR. WIEL: Simply a matter of adding to the two meanings there -,

the decision shall be prima facie correct,- that means it stande
until set aside by court . I should think you would have a
section at the end of the Bill to the effect that the statute
of limitations, or any attack upon it, should be in such and
such a time,‘and it should be put in a section by iteelf in the
Bill,

MR. PARDEE: I see no objecticn to that.

MR. WIEL: As to how conclusive it should be that 1is entiraly
unnecessarye.

MR. PARDEE: I was drawing special attention to the limitation.
MR. WIEL: I think it should be put in a section of ite own

in the Bill. |

MR, KEECH: I would suggest furthar that 1t is inserted aléo
*Unless changed by judicial decree on a suit brought in a ocourt
of competent jurisdiction for the determination of this Act".
As to who the parties are, does it mean to say all private par-
ties, - any suit? What would be the suit? Any euit this Aot
authorized to determine the rights? If it means incidentally
suits between privéte partiee, then it undertakes to make oon-
clusive as a finding between them what could not be madq
conclusive even in a direct action by the 8tate as pr0vided
elsewhere, because it would be between parties not parties to
the litigation. It seems to me to be so vague it is valueless.
I+ would only breed irouble. Thie Bill should be as clear as
possible. It ies plainly unconstitutional in attempting to make
it conclusive. I do not think it is worth while to put it in.
All we would have to do would be to bring it up in court. We

lawyers do not approve it.

t—5lu
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MR. PARDEE: So far as I am concerned I would give you the

opportunity. We will go on to section #7. Has anybody anything

more to say about section #67

(Reads) "Section #7: A majority of the Commissioners shall
constitute a quorum for the transaction of any business, for fhe
performance of any duty, or for the exercise of any power of
the Commission. No vacancy in the Commission shall impair the
right of the remaining Commissioners to exarcise all the powers
of the Commission. The act of a majority of the Commiesioners
when in session as a Board shall be desmed to be the act of the
Commission; but any investigaﬁion, inquiry or hearing which
the Oommiasion has power to undertake or to hold may be under-—
taken or held by or before any commissioner designated for the
purpbue by the Commiesion. The findings of such commissioner
shall be furnished to all parties to the hearing prior to the
approval or confirmation of such finding, order or decision by
the Commission. Either party to such hearing shall have the
right to appeal to the whole commission prior to their approval
of the findings of such commiseioner. And every finding, order
or decision made by a Commissioner 8o designated, pursuant to
such investigation, inquiry or hearing, when approved by the
Commission and ordersd filed in ite office, shall be and be
deemed to be the finding, order or decision of the Com&iesion.'
We strike out lines 15, 16, 17, 18 and 19, beginning with the
word "the" on 1line 14 to and including the word *oommissioner®
on line 19, as follows: "The findings of such commissioner
shall be furnished to all parties to the hearing prior to the
approval or confirmation of such finding, order or decision by
the Commissicn, Either party to such hearing shall have the
right to appeal to the whole Commission prior to their approval

of the findings of such commissioner."®
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¥R, LOMBARD: Why do you strike that out?

MR. PARDEE: Of what use would that be to anybody? The Com~
misaioner himself has determined the matter and made a decision.
After the decision it goess out to anybody. It ie like asking
for a decision before the Commission makes it.

MR. KEECH: I have supposed that was inserted in order to con-
form to the analogy of the courts where a referee is appointed
who investigates, takes proof and makes findings and reports

to the court, and before the court makes it the findings of the
court, the pérties have notice of it and have the right to
appear and state their reasonsvfor or againet it. The wholse
Commission is a body, but this is where one commissioner goes
out and brings in findings and reports for or against it.

WR. PARDEE: With the record?

MR. KEECH: ¥With the record. But whera the commissioner brings
in the facts and reports, the commission has it before them

and they find according to their views. The single commission-
er brings in his view in hie report. The commission would
have the advantage of the same facts the aingle commissioner
would have. Otherwise they would not have them. ‘I think that
would be analagous to the determination of the courts. ‘

MR. PARDEE: I have made a note of that here: (Reads) "The
commission, in its discretion, may allow under the provigione
of this Act, the appropriation of unappropriated water or the
use thereof, and of water or the use thereof which is not now
appropriated or being used for a beneficial purpose, or which
has ceased to be applied to beneficial use, or which may here-:
after be declared, in accordance with the provisions of this
Act, to have ceased to be applied to beneficial use.®

In other words, the Commission can take such water, and

-7
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use. such water as they find unappropriated, and so on,

MR. LOMBARD: I want to make a suggestion as to section 7: It

might be a good scheme to provide for a Deputy Commissioner.

MR. KEECH: If they exercise judicial functions you cannot

delegate them.

MR, PARDEE: I doubt if you can do that,.

MR. LOMBARD: This is a hearing before a single Commissioner

and is not final, and you may as well provide for a Deputy Com—

missioner. I am trying to take care of some of this vast

amount of work.these three commissioners will have to do.

MR. PARDEE: That is provided for in the balance of the Bill.
As to this ssction on underground water, I am in doubt

somewhat myself. (Reads) "Section &: Underground water,

for the purpose of this Act, is defined as any water that oo~

curs or is found beneath the surface of the ‘ground".
Underground water is underground water.

MR. KEECH: You may as well define all water making streams.

The sub—purface stream ies deemed to be part of the stream; one

minute it is in the open and another minute it is below thesur-

face. The vested rights in a stream under the riparian law

is the stream consisting of the running open water on the{sur~

face and also of the sub-surface water in the same bed. hnd

here you attempt to put them in the same category. :

MR. BAUMGARTNER: Ae we have handled "Btream flow" in the Bill,

does it interfere with the sub-ourface stream?

MR. KEECH: You have handled "strsam" so far under the term of

riparian rights only, and the riparian rights include that

gub-surface flow and is sustained by the courts, and sustained.

by constitutional provision. Now you propose to take out and

destroy it as a stream flow and put in and classify underground

N~,gh‘
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water with sub-surface flow.
MR. PARDEE: How would this do: "Outside limits of defined

stream®.

¥R. KEECH: Just simply as to stream flow, MR. CUTTLE: If there

is any interference with underground strgam flow belonging to
riparian proprietors, they have a right to be heard, and if
they can show that they are interfered with, they will be pro-
tected in that right, because it will be presumed the Commise—
ion has the right to protect them.

¥R. KEECH: After destroying rights, you assume they would be
protected on a very high planse 6f justice, I think it would be
better to be right in thie Bill. -

¥R, CUTTLE: All I seek is to determine what is underground
stream and what 1is beroolating water.,

¥R, KEECH: I admit it would be simpler to say it all belongs
to the public and let the Commission distribute as they think
just, but it would not be the wise thing to do. This sub-sur-
face flow is an all important matter and it ie so radical a de-
parture from the law that I dc net think it would stand., I
think you have attempted to incorporaie riparian law in accord~
ance with the decisions of the courts, but now you take that
underground flow right out of the rule and class it with water
with which it has never been classad; and since you provide for
both kinde of water, why have you made that radical change?
MR. PARDEE: Put right at the end of the sentence "Exterior to
banks of streams®, |
¥R, KEECH: I should say "Sub-stream flow", You have not de~
fined stream flow, but nevertheless it is defined under the law.
You have not defined stream, but that is a term known to the law.

Either would be satisfactory to me.

...C) -
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MR, PARDEE: You want it confined to the banks of a stream?

¥R, KEECH: Yes, that i§ all right. They mean the same thing.
MR, SHORT: The definition of what constitutes stream flow
within the meaning of the right of appropriation to apputtenant
land would not change the right if it was conditioned from the
present determination, but they have detérmined a great many
subterranean flows where they have been conneoted up, in Los
Angeles and other places, are part ot tne stream flow and con-
nectad as such., If you dafine that as stream flow it would not
changs the right of vastad property in percolating waters.

So that the definition that would confine it within the banks
would exclude large quantities of water now subjsct to ths law

of streams. If it had any effsct at all it would simply have

a narrowing effect with respsct to flowing and percolating

waters as distinguishsd from flow, and if your dafinition were
acceptad you would simply narrow the definition of flow instead
of widening it. Therafore, you do not want to make it narrower

than it is. You cannot legislate as to stream flow, and there

is no law that I know of to appropriate ths underground percola%—~

ing waters of another stream flow. You would not want to narrow
the definition of stream.

¥R, KEECH: What would you say?

MR. SHORT: I would say strsam flow and nothing more.

MR. WIEL: You would say "Underground® and not say part of the
stream at all., In Bection & it says underground part of the
stream,

MR. CUTTLE: It inocludss it in the dafinition of underground
water,

MR, WIEL: You do not deny that undsrgrourid water is under
ground. -

Nr. CUTTLE: FWo.

10w
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MR, WIEL: This section does not deal with it at all.

MR. LOMBARD: The trouble ie later on it provides means for
applying that water.

MR, BAUMGARTNER: "Underground water for the purpose of this
Act",

MR. SHORT: Is it not the purpose of ths definition to dis-
tinguish batween "stream flow" and "underground water®™. The
underground water smbraces sirsam flow for the purposes of the
lawn. The objsot of the Act is to keep all of the water of the
stream and the percolating water.

MR, TAIT: 1 would say just "Other than stream flow",

MR, CUTTLE: Would not this difficulty crop up of determining

what is underground stream flow or psrcolating water?

i MR, SHORT: You cannot get rid of that difficutly. The rights

of one kind of water is of one nature, and of ths other kind of
water of another nature. You want to leave the strsam unimpair-

ed and call all other kind of water underground water.

- MR. WIEL: If a man wants to make an appropriation of water

by building a tunnel on the banks of a stream, he should not
look to this seaction, but to the other, to'the previous section.
You do not want to inoclude the underground stream in thia}part
of the Bill. i
MR. KEECH: That is correct. It is included in the othei‘
MR, WIEL: Yet every man, nine out of ten, consider when they
build a tunnel to get water, that they are appropriating underw-
ground water,
MR, KEECH: What they oconsidsr I do not know wnything about.
MR. SHORT: Tha courts say that any watar that continues with
the stream, and probably %to reappear again, that would be stresam
flow,

| wells
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UR, PARDEE: Confinad or not confined?
MR. SHORT: Yes sir. They enjoinad pumping way out here in
the S8an Fernando Valley becauss they panatrated the gravel

through which the river wae flowing. They took away the per-—

colating water.

MR, WIEL:® 1 would suggest in section & "Excspt stream flow".

You also put in the previous part of the Bill "Except under-

ground flow", You are now going to except anything that is in

the stream from ths underground provisions. You want to make

it oclear, whether it goes in under the previous portions of the

Bil1?
MR, KEECH: I understand the previous portions of the Bill

concern riparian rights which are dirsctly obnnected with

streams.
MR. PARDER: Not riparian rights but appropriators.
MR, WIEL: I suggest this Bill havs two or three chapters,

underground water and stream flow,- and provids that no water

that dirsctly effects a surface flow shall be affected by this

chapter. In another chaptsr, provide aomething corresponding

80 we can keap them separate. Have one chapter apply to atream

flow and another chapter apply to underground watar.

MR. KEECH: I suggest that as Mr. Wial is the greatest authority
on water and water rights, he ba appointed a committee to

draft the amendment.
MR. SHORT: I suggsest the object should bs not %o try to de=

fine strsam flow but merely to describe 1t, because the de-

cisions of the courts of this 8State have been as wide as the

human mind can go in describing stream flow, and is wider than

any definition you can give.
MR, WIEL: I would not make any distinotion between astream v

flow and undarground water, maks no distinction whatever, but
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take water supply. If water supply is partially underground

and partially on the surface, there is no reason why peopls
gshould not enjoy it whether underground of in the stream. Thers
should be a right in the supply regardless of whether under-
ground or surface.

MR. KEECH: It is a departure from this Bill and is a radical
construction.

MR, SHORT: My suggestion would be that the Act, the general
scope, should apply to all waters now unappropriatéd as stream
flow, and to all underground waters other than stream flow.

When you say that you have done the begt you cans

MR. PARDEE: Then we may go to section 9. (Reads)

*Saction 9 An ovarlying land ownar, for the purpose of this
Act, is defined as the owner of a tract of land under any port-
jon of which such watar is situated".

I would suggest instead of *Such* you put "Underground water".
MR, WIEL: Suppose you hava a tract of land on the uplands

above the river bottom and about tan feaet bslow you goes a

stream of water and your line is just where the upland and bottom
land divide, ought you or not have ths rights you give here to
the man who gets underground water. |
MR, CUTTLE: If he can find underground water on his land or
any portion‘of it, !

MR. WIEL: He is on the boundary and he can put in a tunnel
and get the water, It will come right to him.

MR. CUTTLE: I do not think he would have the right to use that
water.

MR. WIEL: Why has he not a right to that wagter if he is next
to 1t?

MR, CUTTLE: Because he is not within the boundary.




Lo R - T« I SR 7 TR N\

fo
o

11
12
13
14
15
18
17
18
19
20
21
22
23
24
25
28
27
28
29
30

MR, WIEL: He must not have the right to water except that
directly under his land?

MR. CUTTLE: There is a way in which he could appropriate it
under his own land or under the adjoining land.

MR, WIEL: You say he should not have the water except right
under his land?

MR, CUTTLE: No. If he gets water under his own land he would
be entitled to it.

MR, WIEL: Why not when side by side?

MR. CUTTLZ: Becauss he gets it from the other land. As

long as he stays on his own land he has that right. I under-
stand in boring o0il wells if a man sinke a well he has a right

to the oil, no matter where it comes from. I should say the

~ same with water.

MR, WIEL: I should say "Adjacent to such underground water®.
MR, LOMBARD: Such a case would not hbe posasible, Mf. Wial.

MR. BAUMGARTNER: If you sink a well here,-~ there is the bound-
ary of your land,- if you sink it in the center of this land and
get water it is assumed to come from &our land. If that in-
fringes upon anothsr's rights, that 1s provided for in another
part of this Bill. ‘

MR. CUTTLE: . So long as he stays on his own land. '

MR. MARX: If the water comes in there and the land overlies
that water, that land would be, of course, entitled to hévé it.
MR, CUTTLE: Is it not well defined that if a man atayavon his
_6wn land and boreas for oil ths oil belongs to him?

MR. SHORT: Yos sir. The only distinction I call your at-
tention to is at the common law, and ae we thought for many

ysars in this State, ths law with rslation to undsrground water

was the same as related to oil 8o long as he remains on his own

1
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land, it belonged to him. In the case of Katz vs. Walkinshaw,
the Court held "If the use of water was 80 axcessive that it
tanded to injure adjacent lands it was an equitable injury to
the adjacent lands and could be enjoinsd to that sxtont,"

So, I understand the waters belong to the Boil subjeot to ths
limitation that if it can be shown that the taking of the water
is 80 excemsive that it injuries his neighbor's land he can be
enjoined from doing it.

MR, CUTTLE: 3xoept when he usee ths water on hies own land?
MR, SHORT: Except when hs uses it on his own land.

MR, CUTTLE: That is provided for in this Bill heras.

MR, PARDEE: We will procesd to section 10, (Reads)

"Section 10: Overlying land, for the purpose of this Act, is

‘defined as a tract ofbland in one ownerahip, overlying in whole

or in part such underground watar."

MR. WIEL: What do you mean by "One ownarship"?

MR, PARDEE: By one ownsr, Therz cannot be two tracts of
land and two ownsarships.

MR. WIEL: Suppose I own a pisce of land and I buy ten acres
more. Is not that one ownership? _

MR. PARDEE: If you have fifty acres underlying and fifty

acres overlying, and sold the fifty acres overlying, you %ould

‘not have the right to take water from your fifty acres unde r—

lying and deliver to the fifty acres ovarlying which you had
sold.
MR. WIEL: I think that definition is correct. In the ripar-

jan law, when a man bought adjacent land he did not bacome a

: riparian ownar as to that land.

MR. LANB: If a man owns four hundred acres of land and sub=-
divides it, puts down a well, and gsubdivides the land into forty—
—15~
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MR, PARDEE:! That is provided for latsr,

MR. WIEL: I think it should be laft as it is. Leave it

*One ownership®. '

MR, SHORT:@ Since on ovarlying land owner has ths undisputed
right to own the water underlying his land, I do not think we
havs any right to intarfere with that.

MR, KEECH: This definition starts out by saying that if,
under one corner is found underlying water, then ths character
of‘overlying'land attaches to the antirs tract.

MR, CUTTLE:® How are you going to determins how much  of that
dand ie overlying? 1If he finds watsr undsr a portion of it I

think you should assume he has a right to the undarlying water

" under +he whola tract of land.

MR, WIEL: I think so too.

MR. KEECH: I think it changes the common law rules and the
decisions, but I think it is right.

MR, SHORT: It practically makes the land ownsr a riparian
owner without any segregation. He could tack on to this riparw
jan land as regards undserground water but he cannot as to flow-
ing water, - » '

MR, CUTTLE: I am not agroeable to that. If he has a tract of
land and says "I can irrigate thie whole country®, and thare-
fore buys it, I am not agresable to that. If he acquiréa
another tract of land he should demonstrate that is ovérlying
land before he can irrigate that.

MR. WIELt You have to provide here that if he sells off that
tract of land he has no right to the uss of that well,

VR, CUTTLE: After he developes water and in good faith uses it

there, he may ssgregate the land and not keep it in the same

-] G
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tract.

MR, WITL: 1f Mr. Cuttle is going to allow tha water to remain
with the tract, although subdividsd, if you cut off the rights
and do not allow the land bei ng bought to have tha water from
the tract unsold, you are cutting off a large portion of the

land in this State.

MR, CUTTLE: After he develops water you do not dut him off

from the usse of it by segregating tha land.

MR. WIEL: If he sells off part of the tract with the right

to bs supplied from the watar without so providing that it shall
have water, and tharsby it has no rights to water, and after-
wards he buys that part of the tract back again, then he cannot
get the water right to the land that he has sold and bought back.
MR, CUTTLE: He must appropriats it and comply with the rule.
MR. WIEL: He would get only a subordinate right to water to

the subdivided land. '

MR. PARDEE: The object was 80 that State would have the right

to keep a record of the water used, the overlying rights and

ao forth, more for the {nformation of the Board, and the State
repreaentod by the Board, than for any other purposs.

MR, WIEL: 1 suggaet "Adjacent" instead of "Overlying".

MR. PARDEE: (Reads) "Saction 11! Owners of overlying lands
ghall have the right to use such underground watsr on such over-—
lying land only, and such use shall be for ugaful and baneficial
purpoess only." k
gtrike out from that Section from ths words * and may be had" %o :
the end of the section, inclueive, and add "provided such use

is fOr domestic purposes only"™, and then go on and dafine dom-
sstic purposes.

MR. SHORT: Don't you think that would be a very restrictive use

-l7 ™ i
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of water? If a man had water to dispose of, should he be pro-
hibited from so doing?

MR. PARDEE: That is provided for afterwards. He has the

right to use the water on his own land, but cannot use it on
anothsr's land.

MR. CUTTLE: Then therswill have %o D02 aﬁothar gection to give
him the right to use water for ali benaficial purposes on his
own land. There is no such proviasion here.

MR, SHORT: Of courae, ha has got it 1f it is on hie own land.
MR, WIEL: If you give somebody tha right to appropriate i
water you assume the right to take it away from themp.

MR. SHORT: Thers are a great number of tracts of land in this

. State where percolating waters are extracted, of courase.

MR, LANE: If he uses it on his own land he need not appropri-
ate it, but if on his own land he attempts to devslop waterand
then takes it off, before he does take it off he must first
appropriate the water. He must make an appropriation before

he takes it off from his own land, ;
MR. CUTTLE: No one could go on to the land of another without :
his permission even though this Commission gives him the permis-
aion to do so. This would not permit him to go on anothgr’s
property and appropriate water,

MR. SHORT: Under this law if he appropriates water to put on

another's land, where do you got anywhere only to 1limit 147

MR. CUTTLE: By carring that water away from ovsrlying land

he may do it to the injury of somebody elns.

¥R, SHORT: IT seems to me that these definitions and these
restrictions with reference to appropriation render it far mors
difficult in the distribution of water than the rules that now

exist in law. And since no man can entar upon another man's lot

o] Bue



A > R N M

® b B+

10
11
12
13
14
15

186 -

17
18
19
20
21
22
23
24
25
28
27
28
29
30

and take his water the whole scope of this Act would be many
degress more expenslive and uncertain than ths rights to the

use of waters now in use in this Stata.

MR. CUTTLE: Let me give you a case in point: Here is a case

near Santa Ana Rivar. A man acquired three or four acres and

put down a well and attempted to carry water off four or five

miles to irrigate lande. Litigation sprung up about that. There

are wells on adjacent land used for the irrigation of land

whaere the water is found, and these othar people are mora recent

comers., They lowered ths water so0 the people who were there

first can hardly get water fortheir own land, and they arxe the

first settlers. Undar this Act thay could not do that, take

watar from their own land and carry it on to tha other lande
MR. SHORT: If the effsct is to take mater from this small

tract of land, then under the decinions of the Supreme Court

1t can ba enjoined. As against some incidental matters of that

kind we have some large developing projects in San Joaquin Valley%

and other parts of this State wharesby ownars of land, where

quantities of underground waters are such that 1t will not prob-

ably seriously affect anybody, but they wani to go upon that

1and and extract all the waters they can, and take it to distant

lands to irrigate thkat land, and any limitation upon that will

condemn the saving of hundreds of thousands of acres.
MR. CUTTLE: Thers is no dispoaition upon the jpart of the

Coqmiasion to prevant such devslopment.

MR, SHORT: Heres it says they cannot take water from land and

put it upon othsr land. Now, they have the unrestricted right

to take water from any land and put it upon any other land,

it_from land they do not own.
MR. CUTTLE: You say "Take it from land they do not own?®

take

]
1
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MR. SHORT: Certainiy, whare they take water from any land

where it does not interfere with the rights of any other holder
of land. You destroy the aolid, settlad right to do a thing

and give him an appropriastorts right only. What we want is the
right to take every drop of water we can get from under ths
ground and put it on top of ths ground to devslop cfops. When
you say that right nc longer exists I think you destroy one of
themost valuable righte given by the law in the Btata.

MR, CUTTLE:® We do not wish %o destroy any rights, but when the
right is claimed thers should be somebody to determine whether

it is to the injury of his neighbor.

MR. SHORT: The neighbor is bale to protact himself.

MR. CUTTLE: We want to avoild litigatione.

MR. SHORT: I think the neighbor can taks cars of himself,

MR. PARDEE:‘ Can He do it himself, or will he have to have some
lawyer to help him?

MR. SHORT: If it depends upon an Act of the Legislature I

think he would have to havs two lawyers to help him. So long

as he doas not destroy the value of his neighbor's land, a person
should have the right to take the water to any place he pleases.
MR, CUTTLE: The gourt will determine whether he damages his
neighbor's land. |

MR, SHORT: And whers thers would be one instance of that therse ;
would be many placea where they could not develop beoaueé ;
capital would not invest under suoch a provision.

MR. LANE: - The same desire on the part of those who have under-
ground water as t6 those who have stirsam flow., The whole decis~ !
fone seam to bs that ths fresr the individual effort the greater
the benafit to some and the detriment to others. N6 mattar how

beneficial it may be, a claimant must come in and get permission.

w20~
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why it is any more detrimental for him to come in and get per—
mission to use underground water than it is for him to come in
and get permission to get stream flow I cannot see.

MR. SHORT: A man has as muoh right to extract water as coal

01l or any other part of the substance of this land, and the
only limitation in the doing of that is he must not take it in
auch a way as to injure his neighbor. That is the settled
right in propertye. Over the watar percolating the ground he
has the power the same as ovér otner property; 1t is no more.

a jurisdiction over the underlying, percolating water than it 1is
over any other substance in the ground. When you say the ownerx
can take it out from under the ground, but somebody else can
appropriate 1%, you are saying that undenigble rights of parties
can be questioned by the Legislature as though it wsre the

right to go and get quicksilver or oil or any other substance
from the ground, because that is the same right. If we unders
take to limit or take away a right, no private capital will in-
vast in such an enterpriee and development js destroyed. When
you say "I may appropriate my neighbor's water®, you may ?F wall
gay "I may appropriate my neighborts oil, my neighbor's quick-
pilver, or anything else there is in hie ground.” ;
MR, WIEL: We might consider it from another point of view‘

%e say a mén may come and take away that water if hs appropri~
ates it, but he has not the right to sink a well and carry it
away upon the ground of another. Paeople are more and more sink-
ing wells on their own land. I do not see why rights should be
given %o somebody else to appropriate water uponh anotherts land
to be carried away, and thz party who owns the land cannot
develop water and carry it away himself.

MR. LANE: 1f the owner of Lot A sinke a well on his own lot

D]
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there is no quastion about it, under this law, any owner of
lot A could take it from lot A and take it to lot C. You would

have to have the permit, but there ias no question even 1f we

would grant the permit to take it from lot A to lot C, he could

not do it if it injured the owner of lot B. Then it would be
uncdnetitutional, The only queation is, would it be unconstite-
utional as restricting the use of property, if it required the
owner of lot A to get a permit before hs could transport it to
lot ¢, That goes to the constitutionality and not to the ques~—

tion of policys —

(e

!

.

7 ﬁﬁi SHORT® If you put into the law the destruction of an une-
doubted right it would destroy vested rights. The right to
take water from streams of this State is the clear privilege of

the state. The State could prohibit it, if the state considered

R |

iﬁ_proper.

ﬁB CUTTLE: It seams to me that instead of throwing a ¢loud
upon it, it makes it stronger. I1f you get permission of the
Commission to take the water away it makes it stronger than if
you took it away without asking anybody about it.

¥R SHORT: You do not suppose if, under ths laws of thie state,
it endangers his property, the Commisaion can give anyone pexr-
mission to do that? |

MR, CUTTLE: No; but if the Commission determines it i; not
injurious to the other's land, it is provided to so determine,
it is doubtful if they will go into court to dispute it.

MR. BAUMGARTNER: It also provides there may be an equitable
adjudioation of the amount of the injury.

MR, SHORT: This Act goes on andadds to and rastricte the uss

of these underlying waters: ‘"Whara such development and carry-

ing away of water can be shown to be diminishing the supply of
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vater of such complaining overlying land owner, who is using
underground water for useful and veneficial purposes on overlying
land only®. In other words, if your use diminished the supply
the larger use would have to yeild to the smaller use.

This Bill is expressly restrictive of the right to use it and
distribute the underlying waters of thie state. If this Bill
would pass in this form we have some large projects that would
bedead. That is all thers ie¢ to it. The law goes on to say,

under the rights we have now, under this Bill, somebody would

‘come along and enjoin us and we would bave to quit. This law

provides for restrictions that do not now exist,

MR. LOMBARD: And protection for the amaller mani

¥R. SHORT: If he could show any injury we would have to maet

the iaw as 1t is and conditions as they are.

¥R, PARDFE: This goes on and racites, in other places, withouf
any restriction. We have puggzstod to put in the word
*injurious® in various places. For inetance, in Section 13, line
29, " And use of water shall not in any way diminish the supply
of water theretofore developed™; I suggest we strike out the
worde "In any way" and insert in place thereof ths word *injure-
iously". '

MR. SHORT: - If this law tende to sstablish and perpetuaté an
appropriation of underground watars of this state and pfotect
persons from actual and improper injury, no pereon would have
reason to advocate it stronger than I would.

MR, BAUMGARTNER: All of these sections are so cloeely related
that if you will read them through I think they are so clear
no one would object to them.

MR, KEECH: It omits entirely the natural use of this sub-sur-
face water., I do not ses any resason for restricting that. Other

that that, I do not sse any objection to ite

2
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MR, CUTTLE: That should be provided for,

MR. PARDEE: Section 12; (Reads) "Where an overlying land
owner has developed and used for useful and beneficial purpose
underground water on overlying land, for a period of five years
consecutively, last past, such overlying land may be gegregatad
into more than one tract, and all of such overlying land shall
be entitled to continue the same use of such undzrground water,
for useful and beneficial purposses only, as though sald traot
of land should continue %o be held in one ownerghips® "Last
past® is nof necessary.

MR, BAUMGARTNER: Read right on.

MR. FARDEE: I am letting that aink into Judge Short.

MR. LOMBARD: The purpose of putting in "Five uears last past"
would be to cover five years previcus to the passage of this Act.
MR. PARDEE: No, I think it means five years at any time.
(Reads) "section 13: The right to appropriate underground
water for use on other than overlying land may be acquired by
filing application for appropriation of such underground water
with the saild Water Commiesion of the State of California, and
complying with all conditions rsquirsd from appropriation; of
water from streams of water in the State of Californiajzprovided
such development and use of water ghall not in any way Qiminieh
the supply of water theretofore devaloped and used, or ﬁseful,

by other ovarlying land owners on their onw land, or the supply

~of water theratofore appropriated by other overlying land ownére

under the provisioné of this Aot and used on other than overly=
ing land. And provided further, that such appropriation, use
and development shall be for useful and bensficial purposes
only*®.

ME, WIEL: I would like to substituts in line 30, after the

word "used®, the words "or useful®,

ey 1
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MR, LOMBARD: Or "capable of being used®.

MR. CUTTLE:® "Capatls of being used" is better,

¥R. WIEL:V 8ay, down in Santa Clara Valley a man has an orchard

and sinks a well and another man sinks a well, and the firgt

man objécts because the other man is interfering with his supply.

It seems to me a man should be parmitted to sink wells on his own
land for his own use as much as he pleases. If a man who'joins
him comes along and says he‘is taking his supply of water, that

can be determined, of course.

MR, KEECH: That would be perservaed by fixing up this previous
Bection,

¥R. SHORT: 1la there any Act for the appropriation of under-

ground ﬁaters in any other state? |

MR. WIEL: The State of Nevada has an Act which provides for

the use of percolating waters. '

MR, SHORT: Where a man uses water on hia own land for othsr

uses, do you claim he ghould obtain permiszion from the Commis-
sion to do so? ;
MR, CUTTLE: You only make it for the ovsrlying land owner,
Where he desired to use water on other than his own land, he
would have to get permiesion of the Commiesion. | They would
not have discretion to deny the permission. That is this seo-
tion 13.

MR, SHORT: You say he cannot do it. That right is gone. _
The subsequent right to appropriate, which is less stable and*
a less satisfactory right than the one you have takenh away from
him, you provide. ¥or the Legiaiature to say a man cannot use
his property at all, and then say he may make an appropriation
of it, subject to cartain restrictione, and then use it, would

be, to my mind, very greatly to diescourage dsvelopment, To say

“i2Fae
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a man cannot develop and enjoy his own property, but may approp-
riate his own property, would be to throw away the right he now
enjoys by law and give him in lieu a right by permission which
may be taken away from him,

MR, PARDEE: Who owns the water underground?

MR. SHORT: The land owner,

NR., PARDEE: The ownership of the corpue of the water?

MR. SHORT: B8ure, yes sir. When you say that something which

is now permitted by law cannot be done, and do say that something
diffsrent can be done in a different way, it seeme to me the
Legislature would have no authority to do that.,

MR. LOMBARD: Suppose you gzt a project developed and some still
larger corporation, a corporation of large financial intereats,
takes the water from your well, and takes it up to Siskiyou
County, to make it absurd, you should have the right to stop
them.

MR, SHORT: If you come immediately adjacent and did anything

as violent as that, the presant law would protect us. If there
is anything I am familiar with it ia this water development
matter. Fe have projects now on hand that involve a good many
millions of dollars, and our whole anxiety is that we ahquld be
protected in the rights now given us and when you say you cannot
take water except it is appropriated, you are saying sométhing
that will take twenty years for this state to zet over.

MR, CUTTLE: Where does it say that?

¥R, LOMBARD: The beginning of Section 13,

¥R. CUTTLE: I undsrstand you claim you would have no objection
to the provisions of Section 13 if it were worded so that you
would have the right to take that water and use it on other than

ovarlying land, giving the Commission the power to refuse such

Db
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request or deny such applications

MR. SHORT: The idea I had was this: That the larger the use

of the water supply the better. If you want to take jurisdiction
over the act of conveying that water on other lands, to irrigate
the other lands with i%t,- that is what I am talking about,- T

do not deny tbe right to o&erlook the tusiness of conveying

the water, and I do not think that would impair the unlimited

use of the water, |
MR. CUTTLE: - Unless the Commission had the right to deny tha
right of a land owner to take water from overlying land, I think
the Act would be worthless.

MR, SHORT: If the owner can not do it the Commiesion can't,

MR, CUTTL®: I underatand under the Commission plan in Oregon
about nine hundred such disputes were settled withcut going into
court at all, We are here trying to find out how water can be
used without resorting to litigation.

MR. SHORT: If the law gives the ripght, as the law now is, we
would not object to restriction possibly, but to say it is uns
lawful without appropriation to take water from overlying land

to some othar land, it would prohibit ths use of underground wat-
er, I may be subject to the criticism that I have alded in

the rsstriction of the use of water, but on the other hand, I
have aided in the appropriation and use of more water than any
other man in this state, so I plead guilty. Our whole business

nov is in financing and using and in the stability 6f the use

of water. If we do not do it now it naver can be done. And
we know whether i1t will satisfy the financial men and whether !
it can be done or not. |
¥R, WIEL: Why will ‘he opportunity bs gone?
MR. SHORT: Bscauss ths wat2r will be used upon land that has
other supply.

@7
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MR, WIEL: You have in mind, then, if your project were around
the town of Lindsay, and if you would sink your well and carry
the watgr on the other side of the San Joaquin Valley, under this
law you would not be permitted tc sink any more wells.

MR. SHORT: Not at all, We have reoserved the right to take
water from some lands to other lande that have no water over
them or under them. Now, under the law, if we have to abprop—
riate our own water the investors would not put in any money

at all.

MR, WIEL: Why should not these Lindsay people be permitted

to use the water on their own land as well as others take it on
their lands?

MR. SHORT: Because they can get a supply eleewhere, and if

we cannot take the water now we never can get water oh our lands
at all,

MR, CUTTLE: With the proviso giving you the right to take water
away from overlying or underlying land, where the right had been
preserved, would that cover your case?

MR, SHORT: We have this schemea: Thera are great tracts of
alkali lande where we expect to pump the water out, and that
will eliminate the alkali, and we expsct to pump that water
forty miles to other lands, and this law would say w2 Sould not
do that without an appropriation and would pub us undef a ragm
triction,

WR. NEAR: It is the overloading of that land that makes 1%
alkali.

¥R. LOMBARD: I am fearful we are heading into a maze of court
decisicns where I would like to deflect that into an arbitration

Board.

MR, SHORT: What we object to is that we cannot use water where
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1 ; we now have the right to itm use , and this law would do away
2 with a right that now exiats.
'3 MR. CUTTLE: Write a secticn for that.
4 MR. SHORT? All right, 1 will do that.
5 ME. PARDEE: (Reads) "Section 14: When underground water has
a8 been used for usaful and benaficial purposes on other than over-
7 lying lande for a period of at lsast one year prior to the
8 passage of this Act, such use cf water may be continued on other
9 than overlying land for domeastic use or other beneficial pur=-
10 poses, in such quantities as the same shall have besn used for
11 ' useful and beneficial purposee for a pesriod of at least cne year
12 prior to the passage of this Act. But failure so to use such
13 water on other than overlying lands for a period of two conee-
14 cutive years shall be and be deemed to be an abandonment and
15 forfeiture of the right to use such water on other than over-
18 lying land*®,
17 MR. LOMBARD: I suggest that a two-year period is too short a
18 time. That is only a two-crop period. If a man takes a trip
19 abroad and don't rent his land, he has lost his right.
20 WR. CUTTLE: 1If he don't make anything off hie land how is he
21 going to get money to go abroad?
25 MR. PARDEE: How long do you suggeat, Mr, Lombard?
23 MR, LOMBARD: I suggest five years.
24 MR, PARDEE: We will consider it.
o8 MR. KEECH: Why ia it not sufficient to say: "Such use of
26 water may bs continued"?
27 MR. CUTTLE: I think it is sufficiant.
28 ¥R. KEECH: The intention is to perpetuate the same uss. It
29 pays: "“Such uss". T think the word "auch® refsrs to all pre-
30 viqus,conditiona.
MR, PARDEE: We will take the matter under advisement.
\
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(Raads) "Saction 15; Overlying land owners shall have the
right to file complaints with the Water Commiesion againat any
person developing or havirg developed water and carrying or
having carried such developed water away from overlying lande,
as follows:?

(a) Where such development and carrying away of water -
can be shown to be injuriously diminishing the supply of water
of such complaining overlying land owner who is using under-
groundwater for useful and beneficial purposes on overlyihg
land only.

(b) Where such developmeéent and carrying away of water is
shown to be injuriously diminishing the supply of water of one
who has sscured the right under this Adt to develop water on
overlying land and to use the same on other than overlying land,

8uch complaint shall be in writing on forme provided by
the Water Commiassion of the State of Caiifornia, and shall be
sworn to and filed with said Water Commission within one year
after the first diminishing of watzr, which it ie sought to pre-
vent, occurs."

MR, WIEL: I suggest that line 2L page 9 should read “Overlying
land owner whose supply is used or useful for beneficial pur-
poses on ovgrlyihg land only.™ ™Used or capable of being used
for beneficlal purposes on overlying land only". Lines 23 and
24: "Supply of water used or uszful on ovarlying land dnly“.
*Where suoch development and carrying away of water can be shown
to be injuriously diminishing the supply of water",-- and ine

gert, "Used or capable of being used for beneficial purposes on

overlying lands only"., I want to give the preference to over-
ly;ng lands at all times againat everybody elss.

MR. SHORT: It would have this effect if a man could show it
might bs made useful; he migh® object to any usa by anybody

else. I think it would do more harm than good, I think avery

=30
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property owner hag ths right to protsct his property from act—
ual injury, and this is simply notice that in the desvelopment

of tha watar supply special and ad<ditional protection is given-
to the land ownstr against the devaloper. It is aimply going
directly down tha road in the othar direction from riparian
rights.

MR, WIEL: I think if undarground wateras can be used on tha east
side of ths San Joaquin Valleay I w#ould rabhar ge2 1t used there
than taken on thz weat side of the San Joaquin Valley.

I would rathar see underground water used on overlying land than
takean to othar lands.

MR. SHORT: If the ownar of ovarlying lands wishes to sell the
water for a largsr use, he should be p2rmitted to do it,

MR, KEECH: It seesms to ha to involve what has bz2en suggested on
the othsr side as a "dog in ths mangar" policy. 1T really bew-
liave the man who has ugsed %hz undarground water, or has the use

of underground water by natural méaans, has the right to object,

has a right to have it remain there for his own use. This clauss

"where it is capable of being uced" ssems to me to be a dog ~in-
the- mangar policy. This Bill seems to me to be adapted for the
purpose of taking up all waters and sesks to determina what are
private, and evarything that is not bensficial and artificial
use, subject to appropriation, and subject to proportion.

MR. WIEL: You will find many districts in this state will atop
development Dbecause the water has bean all gobbled up.

MR, KEECH: The pbint is this: Whethar the righte the psople
now have shall be respeoted, or whethar thsrs shall be a Commis—
gion to take upon its shouldarg the protection of all or the

smallar only. This Bill plainly proposes to do that, it sesms

to me. Whila it mav be unconstitutional wherevar it invades

-3
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1 axisting rights, it, neverthzlieaas, assumes to protect all by an
2 i equitable procesding and all sourcsa of aupply to beneficial usae.
3 i I think that amendmant put in ther2is not consiastant with the

4 : Bill, T believe it will be naceasary to leave that thing out

& and not put it Iin there becauss it will allow a dog~ in- the-

8 manger policy.

-7 ¥R, WIEL: When ths water supply is gone what are you going to
8’g§ do? Then comss your esquitable distribution. You hava the water
9 | partitioned to a few licensees. I think in this you have made
10 a partition'eminehtly fit.
11 | MR. KEECH: I think ths watars of ths undsrlying lands ghould
12 E. be used as the Suprame Court has alrsady decided. T think the
13 %% 'ruléa thay havae laid down are =quitabla.

14 | MR. WIEL: If you lauve the water to ba drained out of an entire
15 region within the next few years, you are going to have the water
18 in the hands of a comparativaly faw people,

17 VR, KEECH: I think the ownars of overlying lands should be

18 protacted in the natural uses and for all artificlal uses absol= |
19 utaly befors you lat a drop go out of the land.

20 || MR NEAR: ¥hy, in one part of tha Act, the undoubted ripar-

21 ian ownership should bs requirsd to davslop his rights within a
22 f gertain time or would be subject to appropriation, and %hy a man
23 who owns ovarliying lands should havs she right for useful pur-
24 poses, 6r anything that would bs shown to be useful, as against
25 any appropriation of undsrlying watars, I cannot see. I do not
28 888 why that distinction ahould be mads,

27 MR, BAUMGARTNER! That is only Mr. Wisl'e suggestion that that
28 should go in there.

29 MR. WIEL: In a surface stream you havs a restricted supply

30 that is capable of being handled ®ith mors facility than an

undsrground supply. And you hava this alsot When a man digs a
~3 0
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w¥all you cannot tell for a long tima whasther it interferes with

anothartas supply or not, but with a atrzam you can t211 immediat-

ely., T think we can eliminat2 any riparian rights on atreams
and let a man sink walls on hia land because if you do not, the
risk of sinking wells undaxr 6varlying lands will be so great
that few will do it.

MR. NEAR: In actual practica the danger of running up against
one is as great as the other. Ths crzation of rightas over
thosa vreated by law will work as greatly to the detriment of
tha ownar of riparian rights as thsa ﬁse you give the ownasr of
overlying lands.

MR, KEECH: That is what [ forgot to say with regard to irrigat-
ors in our Countyf The seasons come in cyclaza. If a Commisg-—
sionar comea in and ascertains what the volume of water is in
wet seasons and issuss pormits accordingly, and then ths water
goes down for a year and the dry cycle comes on, thers is a
dearth, and when the shortage comes they are all pinched, in-
Jured, destroyzd almoast, if thay don't have the water. There
is tha difficulty and th2 uncertainty with this mesasurement

and licensing. It will not give asatisfaction and practical
results.

MR, NEAR: I think the ownsr of ovsrlying lands ehould;be
subject to some limitation as to his rights as a ripafian OwWnsr.
MR. PARDEE: In other words, h2 should not have the right to
put the water in cold storags.

MR. NEAR: That is what I mean. Has a man not devaloping
ovarlying land to the full=2st extent ths right to prevent his
neighbor who is developing?

MR, CUTTLE: W®ithin one year. He must have attempted to

davalop water on his own land or he must show some reaaon for it.

=3
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You give a riparian propriator fiva years to devslop his right
and you give the ovarlying land ownar only oﬁe ysar.

MR. PARDEE: I think both should be allowed cold storage, or
nelther should bs allowe& cold atorage.

MR. WIEL: Thare is more or less underground water all over the
Btats, )

MR. CUTTLE: I know of many places whare thare is valuable

land that has no underground water,

MR, WIEL: But in most parts of the State you will find wellase
and wind-mills. If you provide that these undarground water
ownars have the right to use ths water whethar they use the watex
on their own lands or not, are you not taking away the rights
from a great many people in the State®

MR, CUTTLEt I do not underatand we ars taking it away. I say
if the overlying land ownar within a ysar déaa not do something
to davelop water on his own land, than the adjoining owner
should have the right to davelop that water and use it for hie
owWn use.

MR, WIEL: I think if you go out in the country and say to the
ownars of wells you must exsrcise your right within a ysar or
your rightas will ba taksn away, you #ill find much opposition to
your Bill throughout tha country.

WR. LOMBARD: They very s2ldom put power pumping on th& gsurfacs
strata.

MR, CUTTLE: I know a country that devaloped water and carried
it away for irrigation, and adjoiring there were forty families
that had wells, and their walls driad up on account of the carry-
ing away of the watar. Thay appealed to the Water Commissioners,
who had it stopped.

MR. SHORT: They could gzo into court and gat that right. By

multiplying remediss you are making rogtrictions unnacegsarily .

3l
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I believe a man should be protactad in whatever right hzs has now,

and in whatever remedies he haa now, but should bs restricted in
the largser or further usea.

MR, CUTTLE: I do not suppose one of thoame families was worth
fiva hundred dollars, and th2y had no hope of carrying on a 1it~
igation successfully, Under this Ril1 the Commission would have
the right to proteot tham. Tha Atsornay would filg a complaint,
and in such a case I think a Company d&veloping wat2r would be
very show in going furthar when a complaint ias filed with tha
Commission,

MR. SHORT: I know it is a cass of the sheep and the goat;
Othsrs havs no right to have tha Stata come in and protect them,
Why should you protact this particular clasa?

MR, CUTTLE: The sheap and the goat will have theirs too, prew
sently. 1In this mattar the Commission would hava the powar to
g0 out and investigate it thoamaalves,

MR. SHORT: The Commisaion would have to go two or thrze hundred
miles to maks an inveotigation in some cases.

MR, CUTTLE: I understand in %hs State of New York ths Rawlroad
Commissioner goss right sut to investigate the matter and the
question ig décided.right away. Tou cannot find any law in this
Btate where the State will take its law offiesra and go out in
the country and make an investigation to protect a privats right,
¥R. PARDFE: (Beads) “Section 16; The Water Commission shall
invesatigate such complaihts and notify all partiss concernad of
the time and place ofvhearing thareon, and the Commisaion shall
file its findings within thra2 months after ths hearing on such
complaint, and such findinge shall be prima facie correct®,

MR. LOMBARD: How about that thres montha? Bottar make it

fourteen monthe, and have it right, than taks thres months and

~}5~
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make a poor job.

MR, JYARDEE: The idea was to fix a %im2 within which the Com~
mission should decide.

MR, KBECH! Coneidaring ths axparispce we have had with thes
constitution in ragard to ths courts, you may as well put it
anything.

MR. PARDER: (Reads) "Section 17; Riparian propristors or
approbriators of watar from etrgams or underground waters may
file complaints against overlving land ownars who are developing
water and carrying the same away from overlying land for banew
ficlial use on other than overiying lands, whare it ie allaged

that such devalopment and carrying away of water is injurioualy
diminishing the supply of watar of such riparian proprietor or
appropriator,”

MR, KEECH: Make it r=2ad: "Whars such developmen® or cafrying

away of water is injuriously diminishing®.

MR. WIEL: Suppose it is worded "Carrying of water from over-

lying land to othar than overlying land®. Suppose hs is wastw-

ing 1t + 1 suggast that it say “Carrying it away from overlying
land®, no matter what he carries it away for.

YR CUTTLE: No objectioﬁ to that, that 1 can ses. c
MR, PARDEE: (Reads) "Eaction 1&: Such complaint shali be

filed with the Watar Commission of the Biats of Califorﬁia with= i
in ons year after the first injurisus diminishing of watexr which
it is sought to prevent occurrzd. Such complaint shall be made ;
under oath, on fprmé provided or prascribed by the Water Com—
mission of the State of California®.

"Saction 19; The Watzr Commission shall investigatz such com-
plaint and notify all partise concernad as to tha time and

place of hearing and shall fils its findings within three months

after the final hearing on auch complaint, and such findings

=3 b
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shall be prima facie corrsct.”

MR LOMBARD: I make the eams objaction as to the thrse monthe.
MR. PARDEE: (Reads) "Section 20; Upon application for the
right to appropriate and uss underground water on other than
overlying land for uszful and venaficial purposss, the State
Watar Commission may grant a temporary permit for such ap-
propriation and use. But such temporzary permit may be revok-
ed by the Water Commission at any time within eighteen months
after the granting of thz same whare it is shown %o the satis-
faction os said Commisaion that guch appropriation and use are
preventing ovarlying land ownars who are using such underground
water on overlying land or othere who have acquired the right
to use and are using such underground water on ntherthan over-—
lyiﬁg land from securing vhe amqunt of water necagsary for
such useful and bensficial purposes, to which they are entitled?
MR SHORT: Whers they do grant a permit, of course tha develop—
ment procseds subject to the right of all others to protsot
thair just rights and interests. And if, after eighteen months,
the rights may be absolutaly revoked, I do not think it would
be inducive to anybody to devalop water under that class of a
permit.

MR CUTTLE: If you devslop water you are subject to your
neighbor asking for an injunction to prevent your t;king that
water away. ‘

MR SHORT: Of course, anybody starts in with the understanding
that somebody may object on account of his invading his rights,
but he does not start with the undarstanding that the Cimmisg-
ion may revoke his right at ths and of sighteen montha. |

BR. CUTTLE: After the permit is revoked you have your day in

court.

...37..
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MR. SHORT: No, I do not think so. If the Commission which
grants the permit has the right %o ravoke the permit, we have
no righ£ to go into court. Under such a permit I do not think
we could advise anybody to inveat any money, because such
arbitrary powsrs would end our existence.

MR, CUTTLE: I have the came cass in mind. Psople came on this
land and took this water away. Wa could give a permit td take
the water i1f it did not intsrfers with the water used by others,
but if it did interfers with thz water they warz using the
Commission would stop it. He would hava the same right to go
into Court. It might stop some development, but would it not
stop also a good deal of litigation?

MR SHORT: The Court can prevent you from injuring your neighw
bors, but if you have ths right to revoks the permit he is
dead. That is the end of it. '

MR, XE®CH: Thia is clearly a Judicial powser relegating them

to their action in damages instead of an injunction,

MR SHORT: 1 presume they could apply to the court and have

the court do what is hers provided to be done by the Commissw
ione The damagees would have ito be settied by the court instead
of by the Commission.

VR. PARDEE: (Reads) "Sectiorn 21: The Complaint of ;n over=
lying land owner against another ovarlying land owner ‘shall

not be valid where the pergon complained of is develobing and
using only sﬁch underground water for useful and banéfioial
purposes only upon his own overlying land.

(b} The complaint of an overlying land owner, riparian
proprietor, or approprietor of underground water or stream flow,
against one who has complied with the provisions of this Act
and the rsgulations of ths Water Commission of the State of

California for the davaloping and carrying away of underground
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water from overlying land shall not be valid unless filed with
the Water Commiseion of thas State of California within one year

after the actual development and carrying away of such water.”
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The further hearing of this matter was here continued

to Wadnesday, May 29th, 1912, 3%t tan o'clock A.M,
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May 20%%, 12171 10 2'clock AJM.
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MR, CUTTLZ. I would suggest that wa hsar from any of thosa
that have suggastipgs to make on wha® we have gons over to date
make them now, |

THE CHAIRMAN. All right, let ue hear from them.

MR, ADAMS. This has occured to me: There seems to be a good
deal of argument ovar the subjact of underground watars. I was
wondering, in drawing the bill, whethsr esach special subject
should be treated entirely separately so that when you get to
apecial things to ths legislature one special feature wouldn't
neceassarily affect the othar features,

THE CHAIRMAN, I “hiink that is what iy done now. T am famil-
iar with ths undarground watasr proposition, I have been over it
a half a dozen times; it seema to me it is separata.

MR, CUTTLE. It runs from about Section & to Besction 20 cover=
ing the underground wators. It is all in one place, all to-
gether,

MR. ADAMS. I thought perhaps if Mr., Weill's suggestions ware
put in one chapter that might smphasize the difference a little.
THE CHAIRMAN. You could just throw in n,headingj that could

be dona., '

MR, BAUMGARTNER, The bill could bs rearrangeds

THE CHAIRMAN. Yes, it can be rearranged and fixed up.

MR. BAUMGARTNER, And I think thera are ons or two places in
thers—— they ware in tha lzat 2vaft I suw of it,

MR. ADAMS. In regard to Judge Short'!'s cbjection to ths bill
with reference to making appropriation of underground waters
necegsary for othsr 'ihan overlyins land, 3% seems to me his

point is well taken, If I understand him corractly, he has

this in mind: Instead of requiring an ownsr of overlying lands

.-
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to file an application to othar than that landee—

MR. SHORT. For use other than-overlying land,

MR. ADAMS, Yea. The ownar desiring to take undarground wae—
ters for othar than overlying land purposss, shall first make
aprlication for a right to do so and whatever slase ig necessary
to do.

As I undsratood Judge Short, he may hava been éntiraly
#illing to have it so arranged that anyone should come in
and get the permit and the Commission should havs disoretion
to grant that permit,

THE CHAIRMAN, Yes, if it ¢learly went that far,

MR. KEECH. As I undaratand Judge Short's objeoction, it is
that we now have certain poaitive vestad righta, and thig
attempts to take them away and substitutes a mere opportunity
to acquire g right, the aoct of appropriation being that of a
right de novo, the act by the appropriation in connasction with
the State and its agencies of acquiring and initiating a new
and different kind of a title; and he would much prefer that
the Btats would simply racognize the titla they have and not
attempt to destroy it by putting some recent regulation upon
them , }

MR, ADAMS. Do you ses any objsction to that? ‘

MR, KEECH. No, only this: You have to make anothsr clasaifiow
ation; you substitute these permits; that will require a diffare
ant kind of regulation, it will havs to be a distinot thing
from the appropriation, I ecan racognize the position of thege
people, and I appreoiatcithe position they are in, that they
would much prafar that their rights should be racognized as
legal rathar than be taksn away and tha mere opportunity given

them to acquire other rights given, P
; i . [ M
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MR, TAIT. Do tha courts now rascognize any positiva right to
take the water away from overlying landa for use on other lands?
MR KEECH. As I understand the dacision, it is substantially
thist That owners of overlying lands are a community of them-
selvaa with a prdor right, and that if that ownsar is satified,
that tha surplus waters can be appropriated in the same manner

as the water in the stresam. Under the law, the courts have
conslidered that the underground surplus waters from overlying
lands-~- that they have a right to taks those.

MR, BAUMGARYNER, Judge Short took ths position that it was
an inalienable right, it was a vegted right, a natural right of
theownar, not an appropriated right, not a right acquired by
appropriation. This bill provides it shall be a right to be
acquired by appropriation., That is what he ia objecting to.

I am not saying anything about ths facts, I am saying that is ﬁ
Judge short's position—— not that it ie a right by appropriatw
ion, but that it is a vested, fixed propsrty right;, and he says
"Now you proposs to change that to a right by appropriation,
which is a less satisfactory thing to the investor, less stable,
legs well-defined®. '

MR. ADAMS. There 1e another thing that the bill provides,
both regarding prairie lande and underlying lands, and the
definita period in which that is to ha put to use. |
Thers are thousands of acres of land that have undsrground water
which won't be developed for years and years and yaaras, and
we propose to take away within a year thoss underground
rights. ' '

MR. CUTTLE. I don't think so,

THE CHAIRMAN. That was changed.,

MR.;ADAMS. Take, for instance, the riparianyrights.

i
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YR CUTTLE. I am apeaking ~f the underground watera. Tha ri-
parian rights, yes.

YR ADAMS. Thers are thousands of acres of riparian land.

THE CHAIRMAN. Ths point is, we do not want the cold storage
of thas2 waters,

MR ADAMS. The end would be gained, I might agree with you—

I was thinking if you make the diffsrence betwsen the riparian
owner who realizea tha valus of its riparian character and the
riparian owner who does not.

THE CHAIRMAN. If they do not put that in cold storage.

MR. ADAMS. Segregate the riparian lande; let the people have
a definition made as to those riparian lands so that all this
riparian land on every gtream can be placed and clasaified..
That would lsave the thing open and clear.

MR, CUTTLE., They have five years ih whioch to realize the
valus of it and get busy; if they do not, somebody else ought
to.

MR. ADAMS., In five years could I get a permit declaring my
desirs to hava that water reserved?

THE CHAIRMAN, The five years in heara ?a gimply to have a baéia
to work ons

MR. ADAMS, You ars satting a time within which ths ihproveu
mente should be mada. |

THE CHAIRMAN., The riparian rights. Thare is a grave doubt
as to whether you can take it away from them, but we fesel that
it should be put up to the Supreme Court., As mentionsd a while
ago, we know that the court has changad its mind on some things.

MR. ADAMS. Thers is one thing, I do not know whether it has
baen coversd or not, but it is the nead of some of the great
irrigatioqrcompgnies to have definite assurange that when thay

) A > : } )
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start to develop an irrigation project; that before thwy get
their project developed that it will not be taken away from

the. For instance, under the Orasgon, Wyoming or Nebraska law, in

the beginning of a project of say ten thousand acres they fix the

amount of water that thsy will need and maksz arplication to the
8tate that they will need that entirs amount of water; they
can't put that water to use in the first year, nor they ocan't
for years and years.

THE CHAIRMAN. Our law provides for that.,

MR. ADAMS. It doasn't require them to use‘it within five or
ten or fifteen ysars?

THE CHAIRMAN, I think thers is a limit set.

MR. ADAMS. Take down in ths Valley, that isn't developed yst,
but someon2 is going to cbme in and they will have to fight for
their rights; they have thare a quarter of a million acres of
land. It is, I think, a eafe thing to state that that land ia
all to be developed within ten or fiftesn years; they have been
now twenty-five years on that project.

THE CHAIRMAN. They work up there, of course, under vary ade
verse circumstances. )

MR. ADAMS. They wers in trouble for a good many years; it has
been eight years, eight or nine wears since they began @o get
actually started. _

MR. CUTTLE. Put the water to beneficial use according to the
provisions, that is covared so that they would have that water
if thay used that water with gradual increase.

MR. BAUMGARTNER. I think it is wall tc provide for emargen=
cies of that kind; but it does provide, in a gensral way, that
a riparian owner shall file application upon notice from this

Commission.to do so as to what his intentions are and what his

...5._
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purposes ars,

MR. ADAMS. I waa not thinking of an appropriator. Theses cone=
ditions we meat with whenever we have any irrigation project,
any de&alopment.

MR. CUTTLE (Reading): "All water or the use of water which
"has besn haretofors appropriated and which has not baen put,
"or which haas ceased to be put, or which may hareaftor cease to
"be put, or which may hereaftser bs appropriated and ceass to
"be put, to some useful or beneficial purposs, or which is not
"now in process of teing put to uaaful purpose or banaficial
"use as provided in this act, with due diligence in proportion
"to the magnitude of the work necessary properly to utiligze
"for the purpose of such appropriation such watsr or such uge
"of watsr, is hereby declarsd %0 be unappropriatad.”

If they appropriate 1%, and are proposing to put it
tc beneficial use in proportion to the magnitude of the work,
they are complying with the conditions here, even though it may
taks five or tsn years or somas other langth of time,

MR. ADAMS. That ies onz faature of the bill which should be in
thers, whers to get ths required permit in the first place for
appropriating water, ;

MR. BAUMCARTHNER, (Reading) "Actual construction work upon the
"project for which the water or the uge thersof is appliéd for
"ehall begin within six months from he date of the approval
"of the application, and the conatruction of the work there-
"after shall be prosscuted with due diligence in acocordance
"with the terms of the approved application and ths rules and
"regulations of said commission; and said work shall be come
"pleted in accordance with the terms of the approvsd applica~

"tion, but the psriod of completion shall not excead five years

-
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"from the date of said approval, The water commission, how-
*ever, may, for good cause shown, extend the time within which
"said work shall bs completed, but no such extension shall be
"for a longnr period than one year. And if such work be not 80
”commenced, prosacuted and completed as provided in this act,
"the water commission may, after due notice to the applicant,
"rovoka itsg approval of thes application, and immediately upon

"such revocation any priority of right undaer said application

sha;l lapse,"

MR. ADAMS. The point is whether any project that was startad
would havs agsurance that i+ would in the future, unless there
was an abandonm2nt of the work, it would have the opportunity
to get a definite permit even for fifty years in the futurs
to davelop, if neceassary, We can't do all the development in
thirty or forty or fifty years, Bvery company that develops
land is going to have portions of the land that is not irrigated
after twenty-five or thirty years of de valopment. The law in
other States covers that by making it discretionary with the
board of control to grant that parmit,

TEE CHAIRMAN. Judge Bhort said yestarday in effect that this
was uncsrtain and that investors will not put up the necessary
money for development. For mpself, I have no sort of sympathy
with that at all because I balieve that investors are as reasorn-
able as any other people and thay won't begin that zort of
thing where it ig on the square; and the law gives tham regcourse
to the courtes, That was the criticism mada,

MR................. That criticism was addressed to the taking
away of the underground watera,

THE CHAIRMAN. It applisa to tha other; it was made in good
faith, too.




© ® QI @ N kL N

10
11
12
13
14
15
18
17
18

19
20

21
22
23
24
25
26
27
28
29
30

PP

MR, ... iuuas seevan Ib wag sur idea that as long as the Water
Commisnion useg ita discretion, that we would like to sae thie
clause 28 apply to all appropriatad watsrs, whether underground
or riparian, _

THE CHAIRMAN., All appropriatable wate;e?

MR..ooiviiiia o Yen,

MR. BAUMGARTNER., Probably made more liberal?

MR....ooooiiiii.. This first clause makes it an Indeterminate
franchise as to actual appropriated watsr as long as the bene-
ficial use of the water is shown— it has got to be an indew-
terminate franchise.

MR. ADAMS. There are two thinge that are involved, the bena-
fits of the work and the actual irrigation. If I should ap—
ply for a permit for a water plant I should be given a permit
according to the water neceéssary, according to the entire acre-
age; then I would be required to complete that work within five
years, although that would be a hardship, perhaps, because it
would require longer; but I would be required to complete my
work within five years—— that dossm't mean that I would have to
completa +the uge of the waters, bacause that would ba impog-
8iblgw— that would require thirty or forty years, possibly.,

MR, CUTTLE. I understand your statement of thirty or forty
Years an exaggerated term. For instance, soms company éight go
on a stream and say, "We desire to appropriate the waters, the
water rights, in this stream, and we do not know that it will
all be used bsfore thirty or forty years; in the meanfime, we
will go on and build the canal thars for irrigation as the land
1s taken up, so far as we can; but before the end of five ysars
gsomebody might want to come in on that stream and say that they

could put this water to beneficial use within twelve months,.*

Ngh“




© m;\’l o O b [ I

10
11
12
13
14
15
18
17
18
19
20
21
22
23
24
25
26
27
28
29
30

MR. ADAYS. How long would you say it would take to develop
on the Fresno River?

MRaesoieiiaiiianans.. Saventy,

MR. ADAV¥S. How much of thas land undsr your canals not ir-
rigated is subject to‘irrigation?

MReieieveerensansa. For ths gravity system, that system is com—
pletad, ‘

THE CHATRMAN, It has taken you forty years to oompleta the
ront? |

MRevieiviieaneeas I do not say forty years, I am not in the
irrigation business; I am in the colonizing business, and thare
are many things, I suppose, that have to be taken into considerw
ation. In order to sell land, ths land must be suprlied with
water, '

MR, KERCH. As I understand ths law, they are now required to
file their notice to hava thair right relats back, which speci-
fies the quantity; and within sixty days begina the ersction of
the work and proceeds with due diligsnce, no time being fixed.
And I thihk the courts have upheld that. Ten yeara, in some
cases,has not been an unreasonable time, but I don't know of any
thirty or forty years, and the rroposition as presented is that
the preparation for making the development must necessarily dis-
poae of the very lands to be irrigated befors they can aétually
apply them, and that is tha limitation upon their power. The
question is whether you will provide in the law for a company
taking a large tract of land and sesking a permit for snough
water to irrigats it and allow them %ime anough not only to con-
struct the work but to conduct the water to the land and se-
cure the settlers and establish a colony and develop the land, or

whether you will allow them to get thoas rights which it may rew
g
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quire them thirty or forty yaars to complete, and in the meanw
while shut off fhe individual eettlers and the people that might
be aftzr the development and apply the water in five or ten
years.

MR.....o00o0 T would like to make a statement because T
think this is a critical point. I am sorry Judge Short can't
b8 here this morning; I have got to be away myself in a very
short while. The topographical position has a great dsal to do
with this question. Down in Fresno County I may say we now
have pretty nearly four hundred thousand acres under irrigation,
Wwe are covering four hundrad thousand acres, and have approxime
ately four hundrsd milss of main canals, The topographical
position thers was such that practically nobedy could come in
and take very much water to the territory that we firet started
out to cover, And we have had to have all this time to get
propnrly oonstructed--we had to wait for conditicns to be such
that people would come into that country and take up those lands
and seek for water and apply it to beneficial uses. On auch
a case an Mr. Adams submita, 1t may be ther same or it may not,
Where a stream has a Very narrow valley fo 1t, and it is pro-
posed to take the water out of that straam and to hold up a
large appropriation for some company up above, that migh@ be a
manifest injustice to peopla down below, or below for those
above; but where the territory such as ours is, it can't be
any injustice because they had the powsr of ocoming through
and the water was under the 8tats law, And I want to say

that every drop of not only the gravity water which could be ap-

- propriated on Kings River has boen appropriated and been ap-

propriated to ‘veneficial uses, but all the water that we con-

trol has besn put to bensficial uses, and some three or four

10w
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thousand acres more raceived,

THE CHAIRMAN. If they would do that all over the State there
would be no use for a watar commission.

MR............ I would recommend it, Judge Short and I are
very anxious to aid in getting some bill that will help Caliwm
fornia. We fcel, without pragging, that we have an axperiance
that should be useful for the framing of a bill; and we want
to prepare certain notes, and make certain suggestions, if poge
sible, so that we can have this a working bill to avoid litiga-
tion. And from my experience as an irrigator, and in that work
not only in California but in the United States, I would racom-
mend some conciliation or arbitration board provided for in
this bill, _

THE CHAIRMAN, What is the matter with the Commission as an ar-
bitration board?

MR...i.oeoveve. Lot the people of California try to conciliate
and not throw @heée matters into court,

THE CHAIRMAN. That is just what we ars doing-- juet what we
want to do.

MR.o.oooievove, And if I can give you any help in that I will
be very glad to devots any %ime you want fo the solution of it,
Because when you get on the subject of these waters, as ;o ascer-
taining what is appropriated and what is not, and what ig ripar-
ian and what is not,- what is appropriated and unappropriated,
you would gat into such litigation in ths courts that you
couldn't untahgle it in a hundred yeara; but if you have a con~
ciliation board and you get down to fight, you have got %he jel-To I8
ple to taking ths substance and dropping the shadows, then you
will arrive at something that will be benaficial to the State

of California and its people.

~11-
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was the most favorable project on that strsam, Take the Sac~
ramento Vallsy Irrigation Company. Their General Manager tole
me that they waras exceedingly anxious for some kind of a law
that would give a definite statement as to what—— as to their
permit, - as to what watar they could use.

MR..i..eeveeannes.s They have more than that; they have got a
faderal permit.

MR. ADAYS. That is only as to the navigability.

MR. K%RCH, I understand, as Mr. Adams states, that as that
amount is providad for in our law hera it is true that no per-
mit is granted undar the present system except the party states
the whole amount; and then by due diligence gradually completes
thz work, diverts the water and increases the use of that total
amount, and he must do that within a reasonable time and with
due diligence; and it is not intended by the act to vary from
that—— it would be a definite amount,

MR, ADAMS. The only thing which tha law would change would
be that it would be such a definite period of time within which
ths use must bs complstad.

MR, KETCH. And that has alrsady been discussed. It seems to
me, with the suggzstions made by the Commission themselves,
that if they wera vestad with the powsr to extend thz time from
year to year, only having it "within a rsasonable time®, they
to determine sach ysar or each periodic time whethar the par—
ty was still in good faith and exsrocising that diligence, it
seems to me that that would be safzst in their hands.

MR, POTTER, Give the Commission that powsr?

MR. KEECH. Yss, give the Commission that power, and lat them
see that due diligence is exercised, and good faith; let ths

Commission have power to detarmine at sach periodic time whew—
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ther those things were being axercised,

MR, ADAMS. I would like to make a suggestion that the ®Ore-
gon law be substitutad for this, becauss it states it a little
more definitsly, so that thare is less doubt in the mind of
the company; that has basn found to be the best in Oregon.

MR, LOMBABD, I would like to suggest that we gat away from
that term of "due diligsnce™, That term might tie the Com-
mission up; I would suggest that it be statad in some differ-
ent way. '

MR, CUTTLE. I know that there arz some people who would
say, "You are giving discretionary power to a commiesion ap-
pointed by one men, and we won't have anything to do with it",

MR. POTTER. The Commission has got to have a good deal of
discretionary'power to do any good at all.

THE CHAIRMAN. Certainly,

MR. KEECH. There is ona very suggaative phrase used by Mr,
Wair, and that is smphasized by the situation in his great com— .
pany that we have found, and that he thought should bs brought
out a little more ¢learly, and it is this: The topogrgqphy and
economic conditions of dividion. Our entire irrigation system
on tha west aide of ths Banta Ana River in Orange County is
gltuated— comprises gsome fifty thousand acres} and in itg
partition thares was allottsd to sach claimant, tenant in éomu
mon, a definite portion, and a provision made that sach one
of them had a right to entoar upon the tract and water for them
would be diverted from the river. In actual practiceit was
found uneconomical to allow sach one of them to exerciss that
right. The topographical conditions required-- as they prob-
abl¥ require on every rivar in this Stata—— that at favorable

points one diverting and distributing system be inauguratad to

1 Y
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cover a certain topographical area, a csrtain geographical area
with topographical featurss; and the regult wag that there was
nothing satisfactory done until one corporation, repreeenting
all tha owners, united and have on2 divarting and distributing
system, Such a system requires much more care and time to alw-
low of its complete carrying out. As Mr. Adams hae said, it
may be wise and necessary for tha Commission to adopt a acheme
along that line, although it would take longsr for its complete
initiation and operation than the slower systems and would cut
out the possibility of any other-~ or the advisahility of any
other small divisions and applications, and therefore I be-
lieve that that topographical feature that Mr. Wair specified
here is such a strong element in the situation, in the econo=
mic, the engineering and economic situation, that the Com-
mission should hava power to allow largs tracts to be taken up
and developed undsr one system,

MR, ADAMS. As to what Mr, Keach saya about that topographicw
al feature governing: Take, for inatance, the Feathar River,
the American River, and other rivars entaring the Sacramento
River; there are large areas of land on which tha%t water can
be used; there iasn't water enough tharas t§ irrigate allfthe
land that is tributary; it has got to be done in units,‘and it
will be away beyond our time before thz thing is under éonn
tfol, if ever.

THR CBAIRMAN., I think this bill provides that the Com=
mission may, in its discretion, grant permits for the use of
the water.

MR. GLAVIS. I might add that the Water Commission now uses
that discretion. There wag a filing on Bighop Cresk; the filn
ings wer2 made and were refusad, we refused an application for

~1fm
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a permit and because it wouldn't be advisable and would work
an 1njury by ovardevelopment,

MR, ABAMS, The laws raquirs the Commisaion to grant the per
mit if the water is thare, Thers is only one State, the State
of Idaho, I think, that thes 8tate Board was given authority to
refuse ths granting becausa 1t would be against public poliey;
and that was declarsd unconstituticnal.

THE CHAIRMAN. Section 21-(a): "Ehe complaint of an over-
"lying land owner against ancther overlying land owner shall
"not be valid where the parson complained of is developing and
"using only his proportional part of such underground water
*"for useful and beneficial purposes only upon his own ovarly-
"ing land."

MR, LOMBARD., I put a question mark aftar "proportional part®,
indicating that it is a guestion. to say what is the proportiondl
part, or whether it is the same overlying land and water.

MR, CUTTLE. I think Mr. Keech wanted the proportional part
in there.

MR. KEECH. If I didn't, I do now.

THE CHBAIRMAN. It is somaewhere in here that the overlying land-
ownsr has thz right to complain-- for'inétanca, if you and I
own adjoining overlying lands, and you put down a well and it
interferas with my well, they act in accordance with a decis-
jon in that case to the effect that I have the right to go and
complain if 1t ie injurlious. Thls fixes that.

MR. BAUMCARTNER. This would apply to thes partioulat equity
in the case.

¥R, PORTER. That only applies now as it is laid down In com=—
mon law books.

THE CHAIRMAN. We will go to Section "b": *®Ths complaint

-] G
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"of an overlying land owner, riparian proprietor, or éppropria~
*tor of underground watser or atream flow, against one who has
"complied with the provisions of this act and the regulations
*of the Water Commission of the Stats of California for the dew—
"veloping and carrying away of underground water from overlying
"land shall not be valid unless filad with ths Water Commission
"of the State of California within one year after thes actual
*development and carrying away of such watar®,

¥hy for tha devaloping and carrying away of under-
ground water from overlying land?

MR, CUTTLE. Well, thers are othar conditions.

THE CHAIRMAN. Well, you will have to apecify them. ",.for the
"daveloping and carrying away of underground water®™, I should
Judge should coms out; I am not sure, though. The carrying
away, is the thing; ws don't care anything about the devsloping
of it before, we don't cars anything about it until the actual
carrying away has been done.

MR, TAIT. Why not substitute the word ®appropriating® forthe
words 'davslop;ng and carrying®t That is in a previous oclause.

THE CHAIRMAN. Yes. l

MR, CUTTLE. Why not say "the appropriation and use of guch
waters"?

MR, KEMCH. Instead of "“developing and carrying away", ﬁnm
sert "appropriation and use".

MR, CUTTLE. Do you want to add there "has baen bagun®?

THE CHAIRMAN. That is the baginning of it—— "within one year
after it shall have besn begun®,

MR. LOMBARD, Isn't that the first point at which the regula- |
tione of the Water Commiesion have been mentioned?

THE CHAIRMAN. Yes. But they come in in some of the following
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sections in extenso. Section 22, if you are through with Secw~
tion 21, (Reading) "Section 22-— No complaint of any riparian
"propristor or approprlator of water from any stream of tha
"State of California charging the diminishing of the watasr of tha
"stream shall be valid where such complaint is based on the agw
"tion of an overlyingiisger in developing and using only his
"proportional part of such water for beneficial and useful pur—
“pose upon his own ovarlying land only."
MR, CUTTLE, This has reference to the riparian appropria-
tor, not to his having the right to the percolating waters?
THE CHAIRMAN., Yes.
MR. KEECH. It ie so limited, I think but no doubt it is cor-
rect under the present law,
MR. GUTTLE, He would have that right under the present law.
MR. KERCE. He would have that right; it is a good thing to
modify it, .
THE CHAIRMAN. If the present laws would have bsen modified, we
would not have to come hers,
"Section 23:~ When the commission shall have inveastiw
"gated the right to water or to the use of water in any stream
"system or bart of any strzam system, or otﬁer source of water
"supply, it shall cauee a notice to bs prepared declaring‘that
"fact and also setting a date and place when and where a ﬁearing
"shall be had to determine such right. At auch time any party
*or parties claiming any right, title or interest in or
"to the watsr of such stream system, part of strsam system, or
*other asource of water supply, or in or to the use of said wa-
"ter, may presant to said water commiesion any facts, by depo-
"sition or oral sworn testimony, in support of any such claim,

" At least thirty days before the date whan such testimony is to
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"ve préssnted, said notice shall be served personally upon all
"eclaimants the namee and addresses of whom are known, Where
*the person on whom service is to be made resides out of ths
"atate, or has departed from the state or cannot after dus
"diligence be found within ths state, or at the place desig-—
"nated in any notice hs may have filed under ssction one thoueaﬂd
*ons hundred and sixty-threse of the Civil Code, or is a forw
"eign corporation having no managing or business agent, -
"caghisr or sscretary within the state, and the fact appears .by
*affidavit to the satisfaction of the commission, the com-
"mission may make an order that ths service be made by pub~
"lication of ths notice, and a copy of said notice shall bs re-
*corded in the office of the county recorder of every county
*in which the stream system, or part thereof under investigation
*ia situated, at lsast thirty days pricr to the date as hersin-
"above provided. Wherz all of the claimants ara noit personally
"gserved as provided herein said notice shall be published once
"a weak for four succescive®--"consecutive"™ would be a better
word than "successive®—— "waecks in some newspaper of general
"oirculation in each county in which the stream system or por=-
"tion of straam system or other source of’water supply under
"investigation ie situated. 8Such publication shall be cﬁm—
"plated at least thirty days prior to the date set fortﬁe
"presentation of such testimony, and shall be a notice to all
"persone, axcept as herein provided, and shall be equivalant to
"a personal sarvice upon all claimante whose addrasses are not
"known. A copy of said notice shall also ba posted in a con=—
*gpicuous place for thirty days prior to said date of hearing
"in the office of the water commission. Where thas claimant to
Fany of the rights under investigation is an association of

19
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"paresons, or a domestic or foreign corporation, personal sere
"vice upon the president, secretary or manager thereof, or upon
"the person designated by law to receive service of proceas,
#shall bs service upon all of the membars thereof, or of the
"corporation, for the purposs of this act. When the notice of
"such hearing ie rscorded as hersin provided any subsequent®
"transfer of any righte therein shall bz made subject to such
"notice, and no additional service need be made upon persons
"acquiring such right subsequent to the date of racord., For
"the purpose of thie act, the commission is empowered to resort
"to any source of information available, The evidence intro-
"duced at such hearing shall bs reduced to writing and certified

funder the seal of this commission, The commission shall make

" "and fils in its office in writing its findings of fact upon

"all matters concerning which avidence shall have besen intro-
"duced before it, which in its judgmen*t have bearing on the matw-
*tarp sought to ba determined by said hearing. The findings of
"the commission so made and filed, when properly certified under
*the éeal of the commigeion, shall be admissible in evidence in
"any action, proceeding or hearing bafore the commission or

*any court in which the commission, the state or ény officer,
*department or institution thersof, or any county, city and coun=
"ty, municipality or other body politic, or any claimant whose '
"righte are gffected"—

MR, POTTER. That word should be "affectsd", shouldn't it, in
the eighteenth line?

THE CHATRMAN. Yes. {Continuae reading) ".... by said dater-—
"mination, may be intersated, whether arleinp under the prow-
"viaions of this act or otherwiss. Aftar gsuch hearing, the Com-
"mission ‘may, upon gooq cauase shown, or upon itas own motion,

"order a rainvestigation of auch righte and grant a rahearing to

“"20 3
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"the partiss interested therein and may permit additicnal afw-
"fidavits to be filed or new testimony to be presented, but no
"such rehearing or reinvastigation shall be had unless raque atw
"ad within one ysar from the date of such determination."

MR, CUTTLE. Wouldn't bind the Commission not to have a mo-
tion for reinvestigation unless it was taken up within one year?

THE CEAIRMAN, Thare would be an end to those things.

MR, CUTTLE. We might overlook somathing.

THE CHAIRMAN., Yes, if w2 do it is unfortunate; but there
would bz a time set, whether a year or longer or ghorter, I
don't know. |

MR, CUTTLE. I should think one yesar would be too short for
the Commissioﬁ, '

THE CHAIPMAN. Make a noﬁe of that-- whether it is ons year
or longer or shorter; there should be, I think, a time set,

MR. LOMBARD. The proposition of due diligence, it sesms to
me that ought to be left to the discretion of the Commission.

THE CHAIRMAN, The Commigsion determines what due diligence ia

I will now read Section 24t "Section 24(a): The
"commigsion and each commissioner shall have the power to ade
"minister oaths, certify to all official aéta, and to issue
"subpoenas for the attendance of witnesses and thea produckion
"of papers, maps, books, accounts, documente and testimoﬁy in
"any inquiry, investigation, hesaring or procesding in any part
"of the State. ®ach witness who shall appear by ordaer of_the
"commission or a commissioner, shall receivs for his attendance
"the same fes and mileage allowed by law to witnessss in civil
"cases, which amount shall be paid by the party at whose ra-
"quast such witness is subpoenaed. Whan any witness who has not

"been required to attent at the requeest of any party shall ba

w2 e
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"subposnaed by ths commiassion, his fees and mileage shall be
"paid from the funds appropriated for the use of the commission
"in the same manner as other expsnses of the commission are paid
"any witness subpoenasd axcept ona whose fee and mileage may

*be paid from the funds of the commission, may, at the time of
"service, demand the fae to which he is entitled for travel to
"and from the place at which he is required to appear, and one
"day's attendance. If such witnsas demands such fees at the

*"time of service, and they ars not at that time paid or tendsr~
"ed, he shall not be required to attend before the commission
"or commissionsr as directed in the subpoena. All fees and milew
"age to which any witnzes is sntitled under the provisions of
"this section may be collectad by action tharefor instituted

"by the person to whom such faes are payable,®

MR. KEECH. That last portion, it is true, is good law by analo-

gy, but it is almost impracticable.

THE CHAIRMAN., This is done sometimes where there arz2 a good
many witneaces, .

MR. KETCH. Yes.

THE CHAIPMAN. (Reading) "(b) The superior court of the
*county or city and county in which any inquiry, investigation,
"hearing or proceadings may be held by the commission or any
"commigsioner shall have the power to compel the attendance of
"witnessss and ths production of papers, maps, books, accourntsa,
"documents and testimony as required by any subpoena issued by
*the commission or any commissioner. The Commisaion or the
"commisaionar bsfore whom the testimony is to ba given or
"produced, in case of the rafusal of any witness to attend or
"testify or producs any papers requirsd by such subpoena, may

"report to the supesrior court in and for the county or city
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"and county in which tha proceeding is pending, by petition,
"satting forth that due notice has been given of the time and
"place of attendance of said witnegs, or the production of said
"papers, and that the witneas has baen summoned in the manner
"prescribed in this act, and that the witness has failed and rew
"fused to attend or produoce the papers required by the sub~
"poena, before the commigsion or commigsioner, in the cause or f
"proceeding named in the notice and subpoena, or has refusad to
"answer questions propounded to him in the course of such pro-

"ceeding, and ask an order of said court, compelling the witw

"ness to attend and testify bafore the commission. The court
"upon the petition of the commission or such commissioner, shall
*enter an order directing the witness to appear before the
"court at a time and place to be fixed by the court in such orw
"der, ths time to be not mors than two days from the date of
"the order, and then and there show cause why ha has not ree-
"eponded to said subpoena."®

Does that cover the answering of questions, too?

MR. CUTTLE, When they get him before them, they can make him
angwar questiopg. ] .

THE CHAIRMAN, (Continues resading): ™A copy of said order
*shall ba served upon said witness. If it shall appsar to the
*oourt that said subpoena regularly issued by the commission or
"acommissioner, the court shall thersupon enter an order that
"said witness appear before the commission or said commission=
"er at the time and place fixad in said order, and teatify or
"produce the required papers, and upon failure to obey said or-
"der, said witnass shall be d=alt with as for contempt of
Yoourt."

“Anything there?
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MR, KEECH, It mav vequire aditing there.

THE CHAIRMAN. Yes. {Reading) "{(¢) The commission or any
"commissioner or any party %o a prcceeding before the commission
"or a commisasioner may in any inveetigaticn or hearing bafore
"tha commiasion, causa ths depoaition of witnesses residing
"within or without ths ptat2 %o he taken in the mannsr pre-
"gerihzd by law for like depoesiticra in oivil actions in the
"guperior courte of thiw sﬁata, and %o that end may compel the
"attendance of witnesses and the production of books, documents,
"papers and accounts,

"(d) No perason shall be excusad from testifyving or from
"producing any book, map, document, paper or account in any inw
*vagtigation or inquiry by or hearing befors the commission or
"any commlssioner, when ordared *» do ao, upon the ground that
"the tsatimony or evidence, hook, map, dicument, paper or ac—
*count raquired of him may tend to incriminate him or subject
"him to penalty or forfeiturz. Bubt no pereon shall be prosecut-
*ed, punished or subjected to any panalty or forfeiture for or
*on account of any act, transaocotion, matter or thing concern-
"ing which he shall, under oath, haves been compelled, or shall
*have tzstified or produced documentary avidence; provided, that
"no perason so tegtifying shall be exempt from proseoutién or
"punishment for any perjury committed by him in his teafimony.
"Nothing herein containad shall he construed as in any manner
"giving to any public utility or person immunity of any kind."

MR, BAUMGARTNER. It aseems to me it gives an immunity just

above thars,

THE CHAIRMAN. It does; it gives him lmmunity if he goes in and
tasgtifies about anvihing; ha way go in and testify that someone

did a certain thing on a cartain day and thereby give himgelf an

e Yo
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immunity bath. It is like a certain gentlemen who went btefore
a certain United States Court some time ago to testify in re-
gard to things which were of no genaral benefit to anybody or
of any hurt to them, and Judge Anderson decided they were im-
mune from any further prosecution for anything that was done in
connection therewith, They got off,
(Reading) "Section 25: 4 fill and accurate record

*of business or acts performed by the commission or any member
*thereof in pursuance of the provisions of this act shall be
"kept and be placed on file in the office of said water com-
"missions*®

MR, KEECH. It may be said that is a common practice in prow=
ceedings in cases where the individual couldn't be convicted
without hie own testimony; therefore, the immunity bath doesn't
aild him materially; by giving to him and securing hia dieg—
closures, the main queastion as to which the evideance 1a dirscted
is very much aided.

THE CHAIRMAN, I don't object at all to éhe immunity bath; but
I do object to the man going on the stand in a certain ocase and
making some immaterial statement, giving immaterial testimony,
teatimony immaterial to his own act and thereby securing Iimmuns
ity for his own act which he hasn't mentioned at all; anﬁ this
seems to be broad esnought to do that-— at least, it hints at
it pretty strongly. We will go over that very thoroughly.

MR. TROWPBRIDGE. Hadn't we better aay there "cashier or deputy
cashier", right straight through?

MR, KEECH. The dasputy can alwaye act for the chief officer—w
that is tha law that appliss In all of our courts; for in~
stance, the sheriff can do certain things, or hig deputy, eithw-

er of them, and the law does not specify, does not have to,

a2 B
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THE CHAIRMAN. My sxperience is that if you have a multitude
of deputiea and subordinates and they are apecifically mentions
ed in your act, you run up against tha legislature, which is
very loath to have thaese and to go to that expenss, Experienca
has docet me a good many times on that,

(Reading) "Section 26: The commission shall take
"charge and collsct the following fees: for copies and records
"not required to be certified or otherwise authenticated by the
"commission, ten cents for each follo; for certified copies of
"official documents and orders filed in its officas, fiftsen
"cents for each folio and one dollar for every certificate un—
"der saal affixed therato; for certifiad ocoples of evidence
"and proceedings befors the commisgion, fifteen cents for sach
"folios The commission may fix rsasonable charges for publicaw
"tions issued under its authority. All fees charged and colw=
"lected under this section shall be paid, at least once each
"week, accompanied by a detailed statement thereof, into the
"tregsury of the state to the credit of the Water Commiagsion."

MR. KEECH. I think these charges are unneceasarily large,

THE CHAIBMAN. Thie is taken from the Railroad Act, as I re-
member, verbatim.

MR, KEECH. Is it?

THE CHAIRMAN, Yas.

MR. REECH. I do belisve that ten cants a folio is ample., Take
this page, for instance; i1t will run thrse folios on that page,
and maybs more, that ﬁould be thirty cents for the page. They
have a msthod now by using the phonograph and dictating into
the phonograph and multiplying copiss, employing themselves
cheaper axperts and doing an immense amount of business—- they

make more~- the reporters in Los Angzles make more than some of
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the lawyers at the bar.

THE® CHAIRMAN. Maybe they ars entitled to i,

MR. KEECH. Their fingexs are better than the lawyara! brains,
they are mors efficient.

THE CHATRMAN (Reading): "Secticn 27t Any parson, firm, asso-
"ciation or corporation may apply for and secure from the com~
"migsion a permit for any unappropriated watar or the use of
"unappropriated water within this state in conformity with
®such rules and regulations as may be adopted from time to time
*by such Water Commission, and any application made in conform-
"ity with such rules and regulations, or with any law applicable
"to the appropriation of water, shall give a priority of right
"for such water or the use thereof to ths applicant until such
"application ghall have been approved or rejected by aaid'comn
"mission; provided that such priority shall continue only so
"long as the rules and regulations of the Water Commission
"shall be followed by the applicant. Upon the approval of any
*application by the Commission, said approval shall give prior=
"ity of right, and shall give the right to take and use the
*amount of water for the period allowad by said commission in
*the approval of such application, but oﬁly to the extent and
*for the purpose or purposes allowed in said approved ap-
*plication; provided, further, that any application made in a
"bona fide attempt to conform to said rules and reguiatione,
®or to any law applicable to the appropriation of water which
"ghall not be made in conformity therewith, ghall secure to
"the a pplicant a priority of right until he shall have been no-
%tified by said commission in what respact his application is
"defective, and said applicant shall be allowed sixty days after

"notice of said defsct in which to file an amendsd application;

-27~ : |
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*provided, furthsr, that any priority of right sscured under thdis
"qaction shall not be effective for more than thirty days after
*service or notice of such approval, personally or by register-
"sd mail, on the applicant, unless within said period of thir-
"ty days a true copy of said approvsd application upon which
"suoch priority is based shall have been filed in the office of

"*the recorder of tha county or city and county in which the wat-

"er is to be diverted."

MR, XEECH, That gives tha Commission very large discretion
as to all tha rules of application and granting of licenses,
but gpecifically provided as to some things, as to the form of
the application; it seema to me it is very general as to the
substance of the main matter and very specific as to what I
should consider as incidental.

MRevieveeeavsas...] should think that in these matters of ade-
ministration, and so on, they should be left in the hands of
this Commission to be craated so that it can grow as need shows
tha necegsity for growth without putting the thing at thes pres-
ent tima into a cast iron form., I think your suggestion is a
good one and I se= no reason why it shouldn't be adoptad.

THE CHAIRMAN, (Reading): "Section 28; Actual construction
"work upon the project for which the water or the use theraof
"is applied for shall begin within eix months from the date of
"the approval of the application, and the oconstruction of the
"work thereaftsr shall be prosecuted with due diligencé in ac-
"oordance with the terms of the approved application and the
*rules and regulations of sald commission; and said wofk shall
"ba completad in accordance with thz terms of ths approvad ap-
*plication, but the pariod of complation shall not axceed five

"years from ths dat2 of said approval."

B
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MR. ADA¥S. The point is that it is an effort to force the
complation of a canal which méy be laid out to irrigate one hum=
dred thousand acrss, whan only twenty thousand acres are resady
to be irrigated. The complation should be allowad to be grad-
ual and to mset ths neads of the project; no company should be
compelled to invest gsuch an amount of money in an irrigation
project to supply the work for one hundred thousand acrzs when
there may ba not more than ten thousand acres ready for irriga-—
tion and it may be ten ysars bafores thers will be more than ten
thousand acres in irrigation; it would maan the completion of
work which would rapidly go to fuin. The Commission should
havs discrationary power to detarmine whether the development
on the work is reasonable and when th2 work should be completsd.

MR. BAUMGARTNER. Isn't it ocversd by the language here if we
woudl strike out that limit clause—"shall be prosecutad with
"due difigence in accordance with the terms of the approved ap-
"plication"?

MR, ADAMS, When a man makes an application, he files plans
and spocifications showing just what hz is going to build. Your
bill is drawn to compel him to make all that construction.

MR, BAUMGARTNER. I know, but atriks out that, as I have saild,
~"in accordance with the terms of the approved application®.

MR. POOLE. Why shouldn't a period of time bs fixsd by the Comw

misgion in accordance with thz magnitute and nature of the

projsct?

PROFESSOR MARX. That is acceptable.
THE CHAIRMAN, We will consider it.
(Reading:) "The Water Commission, however, may, for good
"cause shown, extend the time within which said work shall be

*complsated, but no such extansion shall bs for a longer period
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"than one yaar."

MR. KEECH. Cut that out,-"but no such extenaion shall be
*for a longer period than one year®.

THE CHAIRMAN. Very well, consider that; that may be if that
other change is made. (Continues rsading:) " and if auch work
*oe not so commencad, prosscuted and completed as provided in
"this act, the Water Commission may, after due notice to the
"applicant, revoke its approval of the application, and immaw-
"diately upon such revocatlion any priority of right under said
*application shall lapee.®

Profeesor Marx will carry that in hies mind and give us
suggaestions on that.

(Reading:) "Section 29: Immediately upon completion,
"in accordance with the terms of the permit, of the project un-
"der such application, the holder of said psrmit shall raport
"said complation to the Watar Commission, which shall imme-
*diatsly thersafter cause to be made a full inspaction and exw
*amination of the works constructed and shall determine whether
"the construction and condition of tha project are in conformi=—
"ty with the terms of the approved application and permit, and
"shall, if said determination is favorabie to the applicant,
"issus a license which shall give the right to the dive}eion of
"such water and the uss thersof as may be necessary to fulfil
"the purpose of the approved application. Said license shall be
*in such form as may be przecribed by the Water Commiésion Une
"der ths conditions of this act.®

MR, KEECH. Bhouldn't thesa licensos be recorded in thes county
recorder's office? They are thz titles; thsy should be accept =
able, ) '

THE CHAIRMAN. Referrsd to Professor Marx.

30
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PROFESSOR MARX, No objection to that so that there is a race
ord of the first applicétion and a granting or refusal, aa the
casa may be.

MR. LOMBARD, Mr. Keach's purpose is to have a record in the
central office.

MR, POTTER, The resident in ths county has a right to know
what has been appropriated, he has a right to know just the same
as if he wag making an examination of the land titles,

PROFESSOR MARZ., UWNo objaction at all to making that general
provision,

MR, KEECH., Just like thes Gensral Land Office; they are re-~
corded in tha Gener#l Land Office, and thay are locally record—
ed; they are very valuable, thess water rights, and they should
be whsre they can be ssarched.

PROFESSOR MARX. No objsction.

THE CHAIRMAN (Reading) "Sesction 30: If the purpose of the
"use of water be for the gensration of electricity, or elactrical
"or other powsar, the licenae issuad therefor shall be effective
"only for a period of forty ysars®-— the queation of years is
Left to be determined-~ "and if the usa of water be for any
"othaer purpose than the generatibn of eleéttioity, or electrical
"or other powsr, such license shall be effective for suc£ time
"ags thes water so appropriatad is actually used for the 5enefi~
®cial purpoae for which it was appropriated. If it shall ap-
"pear to the Btate Water Commission at any time after a licenase
"ias issued to any person, firm association or corporation, as
*hers in provided, that such person, firm assodciation, or cor=
"poration has not put the water, or uss of water, mought to be
"appropriated under caid license to the useful and beneficial
%use for which it was appropriated, or has ceased to put said

]
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"water, or use of watsr, to such ugeful or benoficial purposas,
"or has failed to cobesrve any of the terms and conditions in
"the licenas as issued, then and in that cass ths said coms
Ymission, after due notice to tha licenses and a hearing there—
"on, may revoka said licsnse and declars the watsr or the usse
"of the water sought to be appropriated thereunder to be unap-
"propriatad and open to furthar appropriation in accordance with
"the torms of this act."”

MR. KEZCH. I obanrve it dosan't apscify as to the length of
timz which shall constitute a cessation or abandonmant. That
may be wise, because there arg circumaetances, owing to these
variations, these cycles of years, where a party might not need
to use the watsr one year or two or thras, if you have it for
ten ysars, and then requirs it again and nsed it very badly.

THE CHAIRMAN, It i3 true there are certain ysars whaere they
can't use the water becauss it isn't thera.

MR, KERCH. It is left hers entirely in the discretion of the
Commission; it saeems to me that ls the only possible way.

MR, ADAMS, May I aek a question?

THE CHAIRMAN, Sure.

MR. ADAMS. Do I understand that anybody who wants to appro=—
priate water should make an application to the Commissién?

For instance, we will say that thare is a farmer who lives fifw-
ty miles away from a railroad and he wants to get a pefmit to
divert water; according to ths terms of thz law you can't act on
that possibly, according to your bill, until you make an in-
spection and see that he has the right; the Commiseion is not
going to ba able to inspect all applications of that kind.

MR. GLAVIS. You do not inspaect an application when received,

under your act; you inspect it aftar it has been mads.

32
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MR. ADAYS. I was thinking that the Commission would have thase
men make proof as in land,

MR. GLAVIS. That opensd the way for some of the land frauds.
in the United States.

MR. ADAMS. I think it would be well to make it discretionary
with the Commission whether they would allow such proof or not,

PROFESSQR'MARX. I wouldn't insart it there,

MR. KEZCH., It occurs to me that the remarks used by the Come
mission ars very unfortunatzs, and that a provision should be
made somewhere in the bill for their printihg and for tha fur-
nishing to all applicants of them, for otherwise, those who de-
sire to taks advantage nf.thess might have to come to the of=-
fice; I think it would be a good plan %o have soma forma pra=—
geribed; perhaps you could have a little pamphlet printed and
it could be supplied to the people of the. 8tate; they should be
supplied one to each county clerk,

PROFESS0R MARX. We hawe done thati.

THE CHAIRMAN,. There io no objection to having that in the law,
then, But bear that in mind, Profeassor Marx. (Reading)

"Soetion 31: Bvery person, firm, asscciation, or corpora-
"tion which shall have sacured a license from said Water Com-
"mission for the purposs of genzrating electricity, or électrioal
"or other power shall have a prefsrence right to the rehewal
*of said license upon such terms as the Water Commission may
*prescribe in accordance with law, and such licesnee shall be
"renewsd upon application therafor unless the licenses shall
*havas failed to comply with the terms and conditions thereof orx
*of this act, or unlesn the 3tate, in any mannsr hersafter au~
*thorized, shall determine to acquira such right for its own

*use; provided, that any application for renewal of such license

....33...
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*ghall be filed with the Watar Commission at a time not less
"than six months nor mors than one year prior to the expira-
"tion of the time gpescified in the license. And provided, fur-
"ther, that no such renawal shall ba for a longer period than
*twanty vears.,

"Section 32; Licsnss harsafter granted for water or
"tha usa pf water shall be subjecf to the right of tha State to
"impose tha faas aﬁd charges heresin provided.

"Ssction 33%¢ Bvery person, firm, azsociation or cor-
"poration making application for permission to appropriate
*water of thz use thereof under this act shall pay to tha State
"Water Commission, at the time of filing said application, a fes

"of two hundred and fifty (250) dollars if the purposs of uge

_ "ia for ths generation of slectricity, or electrical or othar

*powar, or a fae of ten {10) dollara if the purpose bs othsar than
*for the genaeration of electricity, or electrical or other powerx,
*Bvery peraon, firm, association or corporation at the time of
"raceiving a license to appropriats water or the use of water,
"if ths purpos2z be for the gzneration of electricity, or elec—
"trical or othasr powsr, as provided by this act, shall pay said
"Bommisaion when the said licznss is issued, and annually there-
*after, a charge of twenty (20) cents for each thaoretical horce
"powar capable of development by the propossd works, If the
fpurposs os use is for other than tha genaration of electricity ,
for elsctrical or other powsr, evaery parson, firm, association,
"or corporation, shall pay %o the said commission when said liw
fcenes is issued, and annually tharesafter, a charge of twenty—
*five (25) cents per miner's inch for sach minsxr's inch speci-
®"fied in the license, and for thz purpose of this act fifty

*miner'as inches shall be equivalent to one cubic foot par second",

3 L
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Thare has bean some criticism made of the two hundrad
and fifty dollars, that it wasn't enough; that for a bona fide
f22 one thousand or fiftsen hundred dollars shouldbe paid; one
man aven went as high ag five thousand dollars; he wasg, hime
821f, about to apply; he said he would feel a good dsal better
if evarybody applying for a powar parmit would have to pay
five‘thousand dollars,

MR, GLAVIS. Wa belinva that two hundred and fifty dollars
waild be all right,

MR, KEECH. Why not fix that according to the horsa~power?

THT CHAIPMAY, Wa thought a fixad fee would- 'be bhetter,

MR BAUMBARTNER., Wouldn't thara ba any hardship worked on
possibly an applicant for small power planta by a big fee 1like
that? ‘

THE CEFAIRMAN, If it wars five thounand dollars, yegq,

MR, POTTTR, “That would ba prohibitive in gone casag,

THE CHAIRMAN, Thias five thousand dollar man wae marely i]l-
luetrating what he wae after, that it would ba sufficicntly
large to protect him from nthar applicants,

THE CHATRMAM. Fix it at a fixsd fa2, then you hava it without
a great amount of work,

MR. KEECH. Mr. Chairman, it seems to me there is a large
class of asmall genarators of electricity, men who have férme
and ussa electricity in a gmall way, they use twenth-five horsew
power; they might very economically get their application and
that sum would almost be prohibitive, they would almogt be pro-
hibited by these rates, That is the resason I suggestedem—

MR, BAUMGARTNER. The 8250 rata?

MR. KRICH. Yes, the $250 rate. I dont know how cheaply a

plant can be put in, I am not an eXpart in that line, but it

..35...
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Just occured to me that that might be the sitvation.

THE CHAIRMAN. If he ie making application for an appropriation
to use watar on his land, I think that a fae of something like
$250 in sach case should he charged., If a man has a little
rlant, right on his own land, and take the use of that stream,
nobody is going to interfers with him,

MR. KRECH, I was speaking of electricity.

THE CHAIEMAN. I was speaking of slectricity also; and-sup—
posing that thers was a little stream and he would go four, or
five, or ten miles and dig a ditch to bring that water down.

WR. KFRECH. No.

THE CHAIRMAN. On his own land?

MR. KEECH. On his own land; and the idea is that the Com-
mission wouldn't interfere with him?

THE CHAIRMAN, Nobody would bother him at all.

MR. KEECH. As to tha miner's inchee, every engineer in the
State says fifty; the law savs forty.

PROFESSORVMARX. The law saye fifty.

MR POTTFER. Why not say "second fast"?

MR. KRETCH, There is no doubt about second fzet., I have found
an engineexr that will aswear that forty miner's inches make a
cubic foot. |

PROFESSOR MARX. T think it would be bettsr in second feet my-
aelf, )

THE CHAIRMAN, Well, we will take that up afterwards,

(Reading) "Section 34 For the purpose of carrying out
"the provisions of this act ths said Water Commission is authors
"ized to pass asuch nacessary rulss as it may from tima to time

*deem advisable, and to appoint a sscretary who shall have

wcharge of the books and records of saud Water Commission and
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"parform such other duties as the Commission may from time to
"time prescribe, and eaid Watzr Commission may aleo employ such
"axpsrt, technical, professional and clerical assistance, and
"upon auch terms, as it may deem propzr. And for ths purpose of
"carrying"ouf the provisions of this act the sum of one hundred
*and fifty thousand dollars is harsby appropriated out of any‘m
:money in thestats treasury not otharwise appropriated, and the
State Con troller is hersby authorized and directed to draw hise
"warrants from time to time upon the requisition of the State
*Water Commission, approvad by tha 8tate Board of Control, and
"the State Treasurer ias hareby authorized and directed to pay
"such warrants,"

This is simply %o give the Commission funds with which
to act; we don't want to be dapendent upon ths legislature.

(Reading:) ¥Section 35: All indebtedness incurred for
"salaries, and all necessary costs in traveling and other exw
*nenaes of said Commission, and each of its maemhbers and persons
"employed by it, while acutally sngaged in the business of said
"commission, shall bs paid by the atatz out of the funds here=
*Ly appropriated, upon the sworn statement of ths parson or per-
*aona incurring such indebtedness, and upon the approval of the
"Water Commission, approved by tha State Board of Control, and
"the State Controller ia hareby authorized to draw wa%rante up-
"on the State Treasurer as provided by law for the payment of
"aimilsr costs and expannszs and the drawing of similar warranta.

"Saction 36¢ None of the provisions of this act, ex-
*cept as hersinaftsr provided, shall apply to any city, city and
"county, municipal watsr district, or lighting district, nor to
"the appropriation or use of ths watars of the state by any city,

"city and county, municipal water district, or lighting distric}
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*provided, howavaer, that every city, city and county, municipal

*watar district, and lighting district shall, within thirty days

*from the time that it posts and records notices of appropriation

"ag rasquired by law, file with the Water Commisasion a notice of
*said appropriation, togethar with the post-~office addresses of
*the appropriator, the source of the watar to be appropriated or
"uged, the naturs and amount of ths propoaed usas, the head or
"amount of watar to bs utilized, the uses to which the waters are
"to be applied, the nature, location, character and estimated |
*capacity of the worké, and whethar the water is to be . and will
"ba rzturned to the stream or sourcs from which it is to be
"taken, and if so, at what point on such stream or source, If
*the constructidn contemplatas a resarvoir for the purposes of
"storing water for ths use of any city, city and oounty, mu-
"nicipal water district, or lighting district, the notices filed
"with ths Commission shall also give the estimated height of
"the dam and estimataed capacity of the rssaervoir in addition to
*the othar requiremants above g2t forth; and provided also

"that any city, city and county, municipal water district, or
"lighting district may participats in any of the investigations
"hare in provided for, involving a right tb appropriate or use
"any of the waters of ths stata, when such invaatigatioﬁ affacts
*the rights or claims of any such city, oity and oounty; munio~
"ipal water district, or lighting district; and in such case any
*guch city, city and county, municipal water district, or light-
*ing district, ths rights of which are so affacted, shall be
fgarvad with notlce in the same manner as hersin provided for
*the gsrving of notice upon pergons, associations and corporas=
®tions,

"Section 37: All other acts or parts of acts in con-

B o




N

© O N9 o g b W«

10
11
12
13
14
15
18
17
18
19
20
21
22
23
24
25
26
27
28
29

30

flict harewith are hereby ropealed."

MR. POTTER: I have in mind the City of Los Angeles, it is
taking water and developing power two hundreq and sixty milass
away from the city; I understand, not only for municipal pur-
posas, but they propose to develop power by the use of water
not necessary for the use of municipal purposes, get other pow—
er and go into ths market and sell it to other consumers in dis-
tant countiss,

It oocurs to me, in rsading this section, that if
the City of Los Angelss engaged in a business which is not with-
in the organized province of municipal business~— that ias, if it
sngages in a mercantils business and enteras the field with
other competitors, with other powsr companies, and is excused
from the payment of license fess and annual fees and other
fees which are axacted by the terms of this bill, how does
that place the City of Los Angales as a seller of electiric pow-
ar as compared with other companies, with companies that are en-
gaged in that businéss?—~ it gives tha clty an immense advan-
tage. .

THE CHAIRMAN. Undoubtedly. ’

MR, POTTER. That's the way it strikes me.

MR, CHAIRMAN. No doubt of it.

MR. POTTER. It strikes me that it not only gives them an un-
dus but an unjust advantaga. In diffsrent parts of the Btats,
small stockholders havs investsd thelr money in stock in the
power companiss, with the axceptation that the company will have
at least an even break in the devalopment of its powsr and the
salling of the power; and that company is, by the Public Utiliw-
ties Board, subjectad to a resgulation rate and it is obliged
to go‘into'the market aléngside of a oity projeot, the city itw

i
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self being located two or thres hundred miles away, and ths city
is exempted from the rsquirsmenta of law which are placed upon
the other company., 1Is it Just to those stockholders to axempt

a municipal corporation from the payment of the same dues and
ths same fess that are exacted from a company in legitimate
businegs? I look at tha aquity of it,

THE CHAIRMAN. We have looked at that too and considersd it
very carefully; but it rasquireg ery careful legislation.

MR. CUTTLE. Would it make a particle of difference if you
imposed the same fees to be paid by the city as pald by the
corporation? Would it make a particle of diffsrence in the de-
vealopment of power by the municipality for the rsason that they
are in no way concerned whethoar they are making a profit or not
as a private corporation would be?

MR. POTTER. That's right, They ars compelling their .own tax—
payers, including ths stockholdars in othsr companies, they are
compelling the stockholdars in the other companiss to ray taxas
to support a r;val concern,

THE CHAIRMAN, Here is anothsr point, in the same class of Obe
Jections: All that a city has to do is to fils an appliocation
with the Commission and the Commieaion.has no powsr to restriot
or reject the application, or anything alse; and the thought
oocurs to me--

MR. POTTER. I don't think tha city should be taxed or com—
pslled to pay for any use that is intended for the dirasct bene -
fit of its inhabitants—— that is, for municipal purposes; but,
in my judgment, it is insquitable for a clity to oclaim exemption
where it goes outside two or three hundred @iles away and gats
this power and goes into a business that ig sntirely separate

from a municipal proposition;-- ghouldn't it as well build a

T
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shoe-shop or factory and compal the taxpaysra who may ba there
in the same business, who may bs running a shoe factory, to pay
taxes to support that? That le the thought that comes to me
hsre, .

THE CHAIRMAN, We had that question up with the legislature a
year ago and we ran up against San Francisco and Los Angelas,
and thaere was an old decision which coversd ths question very
clearly; but I belisve that by recent lagislation that wasg de-
clared unconstitutional,

PROFESSOR MARX. The Commission have no intention to have that
clause included; but it is in the old bill, and as the Chair-
manstates, there is very little likelihood that we would be
able to carry through a water bill which does not provide for
an e;emption.

MR. POTTER. It would appsar that something might be put into
that bill that would exemp$ the city, except whera the projsct
was for something outside of municipal work,

THE CHAIRMAN, Suppose you would do that, they wouldn't stand
for that. We ran up against minicipal lighting districts out-
slde--~ we had a long wrangle with them on that; they just
served notice on us. |

MR. BAUMGARTNER, Los Angeles is going into this irrigating
business?

THE CHAIRMAN, Yes sir,

MR, KEECH. There is some advantage in excepting them from this
provision. It seems to me thay don't get the benefits. All of
the proceedings of the Commission and their resultant determinw-
ation are for the benefit of all; but they are entirely ex-—
cepted from the provisions of the act; therefore , it ien't law

as to' them, and therefors they simply step out and have none of

.
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the benefits nor none of the burdens of the provieions of the
act, as I understand it, and that is just, and it may be it ia
pretty nearly an even thing.

MR. POTTER. I don't understand they are exempted from the bene-
fite.

MR, KEECH. Well, it says, one of the provisions of the aot
says, "Ncne of the provisions of this act, except as herein-
after provided" -- and so forth (reading section 36). Tﬁe law
relates to them, and they are all of them subject to the law in
their public capacity; and, therefore, whatever advantage they get
is the advantage if the public, and for that reason such an exw-
ception is views, I think, with leniency, and it should
be.

The appropriation for the City of Los Angeles should
I think be viewed with favor., In the first place, it is not
for the primary purpose of going into the business in competition
with any private owmners at all more than the probable require-~
ments of that oity will be within the next decade; they
have got to have water. I have obsexrved our plante there as
outlined, and that actually the city will, by those arrangementsa,
use the water within ten years ~- in faoct, the difficulty seems
to be that they can't furnish enough; the subwrbs of the oity will
require a lot of water and the suburbes will be inoreasing all the
time. The eleotricity is purely an inoident;
it was not inténded for that; it was simply to utilize the syo-
them they are introducing, to go into the market not so much to
make money as 10 proteot their own oity, and I don't think
there will be any tendency for them to do anything more than
utilize the product. I think the Commission will fix the rate

for the private corporation at & reasonable amount and the oity

- o o
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will simply follow suit and charge the same rates, probably,

and compete on a fair basis; it is simply getting the profit

for the liquidation of our tonds and the bensfit of our own citi-
zens; and I believe it will be helpful, and, on the whole, equit-
able. Whether or not it will be, we can't get it out of the

bill.

MR. POTTER, I agree with him so far as he goes, but I think
he is wrong, in thiaQ it would be improvident for the City of
Los Angeles to carry its water down into the County of Los An-~
geles and develop its power, a whole lot of power, and allow
that power to go to waste. It is in the interssts of economy
that they uae that power and use it for municipal purposes, and
if they can't use it for municipal purposes they will have to
dispose of it some ways. The point I make is that I understand
that some of these things-- and I am sure Los Angeles is an exw
ample-~ only, my point is that, as I understand it, it is con-
templated by some of those cities to go away north of the con-—
templated source of supply of water for municipal purposes and
utilize certain appropriations which thesy have got there for
a commercial use-— those water appropriatipns golely for the
development and sale of power outside of the city.

PROFESSOR MARX, They come under this bill,

MR. POTTER. I say that they should not be allowed to go up
three hundreds of miles beyond the source of their supply and
develop power which cannot bs used for,any.purﬁose on earth
for the next twenty years sxcept to sell to outside parties—

I say that is unjust, but you can't get away from it, And they
should be required to comply with the la w of the Stats and pay
their taxes.

MR, ADAMS. Is it the intention of the Commiesion to insert

lf B
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anything in this bill requiring that water for which a permit
has been iassued shall be used?

THE OHAIRMAN, Yes, 80 long as the water is used for benefiocial
purposes,

MR. KEECH. Mr, Chairman, we are very thoroughly devoted to the
relation of the water with the land in our padt of the State;
but that is a matter of subatantive law, it is a matter of
definition of law whioh already exista; and I should doubt thae
advisabllity of entering upon the subjeoct unless it was ocarefulw
ly considered and thought about. I do believe that therse might
be a possible improvement in the present law, but I should doubt
the advisability of going into the subjeot now,

MR, POTTER. If we havg a8 later meeting we will have gome-
thing more to offer on the bili then, we will have an Oppor-
tunity to dd that then.

MR, LOMBARD. We have been oritioizing the bill for what it
has not done; I would like to eriticize the bill for what it haa
done, There is the proposition of excessive use, Shouldntt
it be in the bill that a man should not migsuse water? Isn't
that within the funoctions of the Commission?

THE CHAIRMAR. You are ocorrest; that is entirely in aocgordance
with the views of the Commission.

MR. CUTTLE. My position is this: that no Commission or commiag~
ionere or agent of suoch Commission or commissioners should
have the power to determine the amount of water that a user
uses upon his land; and for this reason: a man who has irrigat-
ed his lando for years knows more about the water that is neow-
assary to ralse orops on that land than any commissionsr or
agent of a commlissioner or commissioners can possibly know ; and

while he might, as you say, at times indulge in the excessive
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uge of water, and possibly to tha detriment of the land, yet
for some outside person to come in there and say that he must
use just so much water on that land would be to confiscate his
private property. For instance, I know of where we wers at one
time using one inch of perpetual flow of every acre of land
which we had in alfalfa, and you would say that that was ex-
cesnive; and in getiing that water wa pumped it from one hundred
to one thousand feet high to get it on that land. You could
take that same amount of water and irrigate twice as much land
in a great many places, and I am pumping that water from quite
a distance; and every day I am pumping morz water than I be—
lieve neceasary, and yet within fivse miles of there there

are thousands of acres irrigated with just half the amount of
that water, and succeasfully irrigated. 8o I say that those
people who have developsd that land, and placed trees and so
forth, know more about 1t to-day, know more about the water
than any commlgssioner can know.

THE CHAIRMAN, The Commission finde itself up against an inw-
superable barrier in regard to that; and we want all the dis-
cussicn you have on it, Half a loaf 1s_bette; than no loaf
at all, and then after a while we will get it all into the bilk

MR, LOMBARD., This general propomition of law, a man Muat
80 unse hisg property as not to Iinjure anybody else and still not
deprive him of any rights; and that is very hard when we try to
say that he must uss just so much and not too much.

MR. CUTTLE. We are getting a lot whaere we are; we ars doing
it under a heavy expense.

MR. LOVBARD. Where it costs 62-1/2 cents an acre it is sasier
to flood the land .

MR. KERCH. Mr, Chairman, the amount of water depends not only
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upon the surface soil but the sub-surface woil and the amount
of saturation bszlow, and as the water seeps through it will es~
cape to othsr parts. The facta stated by Mr., Lombard don't
show the excegsive uss of water at all. There is always a cern'
tain percentage that does escape, 25 to 70 per cent, accord-
ing to the best engineers that I have been able to get on the
stand; and that water seeks the lower levels, and it will come
out at some lower place,

THE CHAIRMAN® We can't do anything with this now.

MR KEECH. Under the term "beneficial use®, according to the
decisicns in all irrigating cases, we should have exclusive use
of water, the beneficial use, and the excess so used is subject
to appropriation; and it is already in the bill, in spite of Mr,
Cuttla,

MR. LOMBARD. The proposition of storage rights, I don't find
anything in this bill which makes it clear that the man who
storas water from a stream is going to have that water,

TH® CHATRMAN, We find ourszlvas up againsgt an inexplicable
tangle on that, and we have baen unablz to find our way out of
that.

PROFESSOR MARKX. The only way we can da is to use sach stréam.

MR, LOMBARD. The proposition of pumping dirsoctly fromcthe
strsam, a man ought to get a direct appropriation for tﬁat s
wsll as gatting it from a ditch, Thsre are lots of men getting
it from the streams.

MR. CUTTLE. He can only do it as a riparian proprietor.

MR. LOMBARD. If we get as many people here as there are in
Italy there is golng to be a big demand for drinking water.
Thars should be eome way to divart that water to the highest

possibls use,.
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¥R. CUTTLE. There is a proviaion in hers and includes tha
it shall be for all domestic purposes, |

MR. LOMBARD. The municipal supply would probably now be CON=
gidered the highest use, N

THE CHAIRMAN. Yes, so conuidsrod. The meeting will(n§§}stand

adjournad,
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